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FALSE AND MISLEADING ADVERTISING 
(Weight-Reducing Preparations) 


FRIDAY, AUGUST 2, 1957 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON LEGAL AND Monetary AFFAIRS 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:10 a. m., in the hear- 
ing room, George Washington Inn, Hon. ‘John A. Blatnik presiding. 

Present : Representatives Blatnik, Hardy, Brooks of Louisiana, 
and Meader. 

Also present: Jerome S. Plapinger, counsel; Curtis E. Johnson, 
staff director; and Elizabeth Heater, clerk. 

Mr. Buarnix. The Legal and Monetary Affairs Subcommittee of 
the House Government Operations Committee will now go into 
session. 

We are in public hearings this morning continuing our investigation 
into false and misleading advertising and the activities of the Federal 
agencies charged with protecting the consuming public against such 
advertising. 

Qur series of hearings commencing today concerns the so-called 
weight-reducing remedies. The Postmaster General has reported 
that “dietless reducing schemes” are the most widely promoted medi- 
cal fraud. 

Information gathered by the subcommittee from authoritative med- 
ical sources states that w eight cannot be reduced without decreasing 
food intake, and that drugs at best are a “crutch” to aid in adhering 
to a diet. 

The Postmaster General has estimated that weight-reducing pro- 
motions through the mails, currently under investigation, are gross- 
ing between $2 million and $3 million a year. These mail-order pro- 
motions appear to be but a small fraction of the sales of similar 
preparations sold over the counter of drugstores. A spot check by 
the staff indicates that sales of these preparations in the Washington 
area alone are at the rate of $1 million annually. The national ad- 
vertising budget for one of these preparations in 1955 exceeded $1 
million. 

The medical profession has warned the public of the serious danger 
to health of excess weight. Also, the slim figure is fashionable and 
much desired, especially by the ladies. These two facts combined 
have created a vast market for preparations which claim that losing 
weight is easy, particularly when they assure the buyer that he can 
continue to eat the food he loves and need never go hungry. 
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We have with us today, Dr. S. William Kalb, of Newark, N. J., 
who has done outstanding work in the treatment of obesity. In ad- 
dition to his regular practice, we understand that he has engaged in 
experimental work to determine the usefulness of drugs’in weight 
reduction. 

Dr. Kalb, we welcome you this morning. Will you please take the 
witness chair? 

Dr. Kalb, we understand you had to make special arrangements to 
accommodate the committee. The hearings were initially scheduled 
to begin next Tuesday. This is the only morning which you were 
available, and we appreciate your cooperation here with the staff 
and with the chairman in coming this morning to offer your testimony 
on this subject. 

Dr. Kalb, do you have a prepared statement with you ? 

Dr. Kars. I didn’t have too much time to prepare much of a state- 
ment, so I would like to, with your permission, read some excerpts 
from a pamphlet which was issued by the Nutrition Foundation, and 
then supplement it with a little of what I wrote on the plane coming 
down here this morning. 

Mr. Buatnix. Dr. Kalb, before you proceed, would you please give 
por full name and title and a brief summary of your professional 

ackground ? 


STATEMENT OF DR. S. WILLIAM KALB, NEWARK, N. J. 


Dr. Kats. Dr. Sam William Kalb, fellow of the American College 
of Gastroenterology ; chief of the nutrition service of the Clara Maass 
Memorial Hospital, Newark; former chairman of the New Jersey 
Nutrition Council; former chairman of the nutrition committee for 
the Medical Society of New Jersey; chairman of the nutrition com- 
mittee for the Essex County Medical Society. That is about as much 
as I can remember. 

Mr. Prarrncer. Have you testified before any Federal agencies, 
Doctor ? 

Dr. Kaz. I testified for the Food and Drug Division. 

Mr. Puiartncer. For the Food and Drug Administration ? 

Dr. Kats. That’s right. 

Mr. Puarrncer. The Post Office Department ? 

Dr. Kars. At the Post Office Department. 

Mr. FL APINGER. You mean during a Post Office Department pro- 
ceeding ? 

Dr. Kats. In Washington; that’s right. 

Mr. Buarnix. Will you please proceed, Doctor ? 

Dr. Karz. The oldtime medicine man, yesterday’s nutrition quack, 
sold his cure-all youth-restoring patent medicines to the small groups 
he was able to attract to a show on a street corner in a vacant lot or 
at picnics and fairs. He operated in a very small way under condi- 
tions of relatively limited communication and slow spread of public 
information. Improvements in communication agi possible the 


rapid and widespread dissemination of information. An informed 
public became conscious of the lack of effectiveness of cure-alls in the 
patent medicines. Exposed, deprived of his protecting cloud of mys- 
tery and ignorance, the medicine man disappeared fi 

some 20 years ago; or did he? 


rom the scenes 
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Too good to be true, this disappearing act was in itself an illusion. 
Adapting himself to a changing time and conditions to a better in- 
formed public, the medicine man became a food expert or a drug 
expert dealing in so-called health foods and drugs and diet supple- 
ments instead of patent medicines. Ironically it is the food faddist 
who has recognized and made use of the opportunity afforded by our 
modern communication methods to reach and influence great num- 
bers of people quickly and effectively. 

Although specific cases vary in detail, depending upon whether the 
expert is a lecturer-author, pseudoscientist crusader, writer of sensa- 
tional articles and books, or a high-pressure salesman appearing on 
radio and television, fundamentally the food or drug faddist is a fluent 
speaker or writer. He is willing to make unrestrained and fantastic 
claims as to the value of his products or theories, disagreeing with 
established information and condemning generally recognized and au- 
thoritative organizations, institutions, regulatory agencies, and he 
always has something to sell. The faddist approach takes advantage 
of the widespread popular interest in obesity, in its relationship to 
disease. The food faddist has been alert to this literally golden oppor- 
tunity in exploiting the fear of obesity and its effects. The racket of 
reducing aids in diets is now one of the most active and profitable op- 
erations of the nutrition quack. 

Although modern public-health legislation has eliminated the more 
dangerous reducing preparation, such measures have not been able to 
affect the promotion of dozens of products which manage to stay 
within the letter of regulations but which are inert, ineffective, use- 
less, and a waste of time and money. 

The promises of the faddists are well designed to deal with the great 
majority of people who would like to reduce but who want to do so 
quickly and without dieting. Claims play upon the wishful thinking, 
ignoring the fact that, to reduce weight, the caloric value of the food 
eaten must be less than the calories expended. 

Many of the current reducing remedies are simply candies contain- 
ing vitamins and minerals, advertised as such and sold at a high price 
as a dietary aid in reducing. Others are chiefly vitamin or vitamin 
and mineral capsules or a somewhat different type of the products 
made of nonfood substances which forms a voluminous jell when 
mixed with water. 

Taken with water between meals or before meals, the product is 
intended to form a large mass in the stomach, creating a feeling of 
satiety and reducing the food intake. The quack promoter of such 
products is not concerned with the fact that the inert bulk has little 
effect, since it tends to form in the intestinal tract rather than in the 
stomach, nor that the food consumed will not be adequate in nutri- 
tional value. Let no one doubt the existence of the food faddist or 
the drug faddist or the fact that his activities continue to represent 
a real menace to public health. Every thoughtful person should be 
concerned with this problem. 

We can deal effectively with nutrition quackery only when the public 
is provided with sound nutrition information, so that food fads and 
fallacies will be recognized and rejected. 

We must admit, however, that present education measures are not 
getting the job done. Federal and State laws are designed to protect 
against food and drug frauds but they do not reach the entire ob- 
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jective. The Federal Food and Drug Administration enforces the 
Food, Drug, and Cosmetic Act to keep dangerous, impure, and dis- 
honestly labeled food and drug products out of interstate commerce. 

The Federal Trade Commission acts similarly with respect to adver- 
tising claims. The point to be recognized is that our present protec- 
tive measures are not sufficient. No action can be taken by the Food 
and Drug Administration if the quack confines his activities to false 
teachings in radio and television programs, public lectures, pamphle.s, 
magazines, and books. Where the false or misleading matter cannot. be 
classified as commodity advertising, the Federal Trade Commission 
can take no action. 

Dealing effectively with nutrition quackery is very largely an edu- 
cational problem. It requires focusing attention on both elementary 
and adult education. It is a continuous problem. Instruction in the 
principles of good nutrition should be a regular feature of elementary 
education. This can be done without adding special courses. A second 
educational program is necessary for adults. 

May I add that no person should allow himself to be placed in the 
position of taking any medication or any aids in following a desire to 
lose weight unless he is checked by a physician. Many patients have 
gone on diets with or without medication to lose weight who already 
had an unknown cancer or heart disease, only later to blame the cancer 
or the heart disease on his dieting or on his medication. 

The manufacturer or distributor of reducing medications are not 
interested in you, your mother, your wife, your sisters, or your daugh- 
ters. They have never seen any of you. They don’t know whether 
you are overweight or whether you are obese. They haven’t done a 
physical examination on you. They haven’t taken a blood count to see 
whether you are anemic. They haven't checked the urine to know 
whether or not you have kidney disease, they didn’t do a blood sugar to 
determine if there is any diabetes, they haven’t fluoroscoped your chest 
and don’t know whether or not you have lung disease or an enlarged 
heart. They haven’t listened to your heart and don’t know whether 
you have a normal heart or one of the many types of heart disease. 
They haven’t checked your blood pressure and can’t say whether you 
have hypertension or hypotension. They just don’t know you. You 
are only a dollar sign to them. Whether their products can do you 
any good or can do you any harm or no harm at all is of no interest 
to them. Their interest lies only in selling their merchandise and not 
in you as an individual who is seeking help for a personal problem. I 
feel that the time has come when the unsuspecting public has to be 
educated by committees such as this. People should be enlightened 
as to the misinformation with which they are being bombarded daily. 
They must be told that our Government has at last taken a vigilant 
attitude in exposing the quackery in weight reduction. They should 
be told not to buy any medication, wafers, chewing gum, candies, or 
mechanical gadgets for weight reduction unless first discussing the 
problem with their physician. 

Mr. Buarnrx. Thank you very much, Dr. Kalb. 

Mr. Meader ? 

Mr. Meaper. I don’t have any questions. 

Mr. Buatntx. Mr. Plapinger? 

Mr. Prartneer. Doctor, you have performed a study in the field of 
weight reducing. I wonder if you would tell the committee some- 
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thing about that study? We have a copy of an article by you here 
that was published in the New Jersey Medical Journal in 1942. I 
think the committee might be interested in the methods and results 
that you arrived at in that study. (See appendix, exhibit 1, p. 139.) 

Dr. Kaus. Let me say that the preparation to which you refer is 
one of the sympathomimetic aids so-called, chemically, and that it is 
an afterthought of some of the work that was done on amphetamime 
sulfate, which was benzedrine originally. 

I did some of the original clinical research originally for Smith, 
Klein & French on amphetamine sulfate in obesity. I think it. was 
about 1937 or so, and then I published some articles on amphetamine 
sulfate and thyroid extract in the treatment of obesity on the observa- 
tions of 500 cases. After this article was published, several other 
companies, including Sharp & Dohme, which manufacture propadrine, 
asked me if I would undertake to do some clinical work for their 
preparation, and I did. Also, several other preparations, one of 
which was nethemine, by Merrill & Co. The one done on propadrine 
hydrochloride I did, I think, from about 1940 to 1942. At that time 
I made a comparative study between amphetamine or benzedrine and 
propadrine hydrochloride and propadrine hydrochloride in connec- 
tion with sodium delvinal, which is a sedative. 

Mr. Prarrncer. Is propadrine the element that is contained in over- 
the-counter sales of some of the weight-reducing remedies ? 

Dr. Kats. Yes, it is; that’s right. Of course, at that time it was 
strictly, or supposed to have been, an ethical product. Do you want 
me to read this paper ¢ 

Mr. Piarrncer. No; I think that we would be interested in know- 
ing how many patients you examined and your general conclusions. 

Dr. Kats. In the whole series on all the drugs together, there 
were— 

Mr. Priarincer. Almost 2,000 patients? 

Dr. Kats. 1,880 patients, which included the work in this program 
on amphetamine sulfate, propadrine hydrochloride, and propadrine 
hydrochloride with sodium delvinal. I call it propadrine. 

Now the thing that I was looking for was for the effect on the 
appetite and also the side effects that were involved between these 
three products. The effect on appetite by the various drugs is repre- 
sented in a table here (see appendix, exhibit 1, p. 139) which I have, 
and it is evidence that 12 percent of the patients who received no 
medication also had a diminution in appetite, and with the ampheta- 
mine sulfate or benzedrine—I had 1,200 patients on the ampheta- 
mine—60 percent had no change in appetite and 40 percent had a 
diminished appetite to some extent. 

On the propadrine hydrochloride there were 464 patients, of whom 
55 percent showed no change in appetite one way or another and 45 
percent showed a diminished appetite to some extent. 

Mr. Meaper. Doctor, I want to ask how you measured this dimin- 
ished appetite. 

Dr. Kats. Only by the patients’ response; by their own response. 
They were questioned. Only by questioning, and by their response. 

_Mr. Meaper. You mean you asked a patient whether his appe- 
tite—— 

Dr. Kars. “Were you hungry this week? Tell me what days were 
you hungry? What time of the day were you hungry?” If they 
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said, “I wasn’t very hungry all week, it was just 1 afternoon,” we 
call that a diminished appetite—or just 1 evening. If they said, “I 
was just as hungry this week as last week before I took the medica- 
tion,” it was classified as no change in appetite. It was purely hearsay. 

Mr. Mraprr. And the 12 percent that had no medication; did you 
give them chalk or something? 

Dr. Kars. They received a placebo; a tablet. 

Mr. Puiapincer. Did you reduce the caloric intake of all these 
patients ? 

Dr. Kars. All these patients were on diets. The caloric intake 
was reduced. 

Mr. Piarincer. How sharp was that reduction ? 

Dr. Kars. It depended again on the size of the individual as to 
what type of diet they were placed on. Some might have been placed 
on an 800-calorie diet, some on a thousand, some on 1,200 or 1,600, 
depending upon the size of the individual. 

fr. PLarincer. What is the normal maintenance in calories for an 
individual? 

Dr. Kars. It depends on the size of the individual. The normal 
maintenance for a 220-pound person wouldn’t be the same as it would 
for a 120-pound person. 

Mr. Piaprncer. What would it be for 120 pounds? 

Dr. Kars. For 120 pounds it would be around anywhere from a 
thousand to 1,200 calories. 

Mr. Puarrneer. And for the larger man? 

Dr. Kars. And for the larger man, a man around 220, it would be 
anywhere from 1,500 to 2,500. 

r. Meaper. And that would all depend upon the amount of activ- 
ity and burning up of the gars a 

Dr. Kars. The type of work they did, their physical build, their 
habits. 

Mr. Buiarnix. I have seen figures, Doctor, just in general terms, 
the average calorie intake in the United States was about 3,000 com- 
pared with diets in other countries. 

Dr. Kats. That is the average, the overall average, of all peoples 
in the country. That includes you, me, this woman here, and that 
man over there. AJ] of us taken together, we probably average about 
3,000 calories. That includes the person who weighs 115 and includes 
the person who weighs 315, so we strike an average. 

Mr. Prarrncer. But is the diet the important matter here? Is the 
drug, as you say in your trade, the adjuvant? 

Dr. Kats. The original purpose was to find some drug that would 
act as a crutch to these people that would help them to diminish their 
appetite. 

r. Piaptncer. It is an aid then? 

Dr. Kats. So they could continue on their diet. It is an aid; that’s 
right. 

Mr. Puarrncer. And the diet is the primary method. 

Dr. Kas. The diet is the primary method, of course. 

Mr. Meaper. Were all these patients overweight ? 

Dr. Kats. All these patients were overweight; all 10 percent or 
more overweight. 

Mr. Meaver. Did you make any attempt to determine the mechanical 
operation of the drug? 
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Dr. Kars. Yes. 

Mr. Meaper. Any of these drugs? 

Dr. Kars. Yes. 

Mr. Meaper. What about your findings in that? 

Dr. Kats. You mean as to how the drug worked ? 

Mr. Meaper. Yes. What causes a person to be hungry? 

Dr. Kats. Sometimes habit, sometimes the sight of food, sometimes 
the smell of food, sometimes the emptying of the stomach, rapid emp- 
tying of the stomach. There are any number of things that may cause 
a person to be hungry, contacts—even talking about food makes 
people hungry sometimes. 

Mr. Meaper. But is there some kind of a nerve where this condition 
of hunger is telegraphed to the mind ? 

Dr. Pa People who are aggravated or have trouble, or if there 
is a death in the family or serious sickness in the family, are nervous, 
and they look for something to do and they nibble. They feel hun- 
gry. They feel a sense of satisfaction when they eat. They think 
they are hungry and they have to be satisfied. 

Mr. Mraper. What I am trying to get at, is there some part of the 
nervous system ? 

Dr. Kaxs. It isn’t any onething. It isn’t only the nervous system. 
It might be some circulatory disturbance. There may be some tem- 
perature changes in the blood that might do it, too. There are any 
number of things that could cause this hunger. There isn’t any one 
mechanical thing. For that reason we haven’t been able to find one 
drug that would satisfy every particular need or every person who is 
hungry. That is why we can take a drug like benzedrine or dexe- 
drine and find that if taken by some people it will take care of their 
appetite, it may take care of yours but it may not take care of his, 
because your hunger might be from a different origin than his. There 
is no particular origin for hunger. There are a number of different 
reasons why a person can get hungry; psychogenic reasons. 

Mr. Meaper. In other words there isn’t some part of the nervous 
system on which you could use a depressant and limit its activities 
and stimulation. 

Dr. Kats. That was the purpose of using delvinal with the propa- 
drine hydrochloride here. It was to add a sedative at that time in the 
hopes that we would relieve the nervous tension, but that didn’t work 
too satisfactorily either. Now today we have the tranquilizers that 
we are trying to use with some of these drugs, and that is not proving 
to be too satisfactory. We thought maybe this would help in creat- 
ing a condition where, if we got them in a more amenable frame of 
mind, they wouldn’t think about food too much, but that hasn’t 
helped any. 


Mr. Meaper. In other words, your judgment is that the causes of 
hunger are so varied 








Dr. Kars. That’s right. 

Mr. Meaper. That there isn’t any one drug which can minimize the 
hunger desire? 

Dr. Kars. That’s correct. 

Mr. Praptncer. Doctor, are benzedrine and dexedrine available 
over the counter or only on prescription ? 

Dr. Kars. No; they are only available on prescription. 
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Mr. Piapincer. What about the propadrine? 

Dr. Kats. Now it is available over the counter. 

Mr. Piaprncer. In what dosages? 

Dr. Kats. It is available in the dosages that I used here in this 
experiment, because here I used 3 quarters of a grain which is about 
48 milligrams. 

Mr. Prarrncer. I thought it was available only in 25-milligram 
tablets now. 

Dr. Kars. Yes; but they take it three times a day. 

Mr. Praprncer. Your three-quarter grain dosage was taken twice 
a day; wasn’t it? 

Dr. Kars. Yes; but some of them received three-eighths of a grain 
twice a day, which is only 25 milligrams twice a day which is the 
same thing. 

Mr. Piapincer. Do you still use propadrine? 

Dr. Kats. No. After this paper was written, I continued to use it 
at the Post Graduate Hospital in New York, and I also used it—I used 
to be affiliated with the nutrition and obesity clinics at the Post 
Graduate Hospital and Medical School, New York City, and during 
the course of one of the lectures I gave to some of the men over there 
I was asked as to which was the better of the two substances, emphet- 
amine or propadrine, and I said, “I honestly don’t know yet but I will 
continue to use it.” They requested that we continue our clinical 
studies on it, and so we continued it for some time. We never pub- 
lished the paper because it wasn’t worth while publishing, but we must 
have used it in that series. The propadrine alone was used in over 
2,000 cases and after that we found) that we weren’t getting anywhere 
with it at all. As I just said here, it didn’t have the desired effects 
that we wanted, so we discontinued it entirely. I haven’t used it 
even in my private practice any more. 

Mr. Meraper. Could I proceed ? 

Mr. Buatrnrk. Proceed, Mr. Meader. 

Mr. Meaper. Dr. Kalb, let me see if I understand your position on 
this entire matter of misleading advertising. It is your medical opin- 
ion that there is no simple cure for excessive hunger, because hunger is 
derived from a variety of causes, and therefore there is no simple 
cure. 

Dr. Kars. That’s right. 

Mr. Meaver. That any advertising which represents that there is a 
simple cure available universally for the reduction of the appetite is 
false and misleading. 

Dr. Kars. That’s correct. 

Mr. Meaper. That your remedies for this situation are improved 

education through the school system and various organizations so that 
the public understand that there is no simple cure for excessive 
appetite. 

Dr. Kas. That’s right. 
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Mr. Meaper. And I understood you to say in your statement, al- 
though this is just from my recollection, that present laws and regula- 
tions of Federal agencies are inadequate to protect the public against 
the misrepresentation that there is a simple cure for excessive appetite 
and obesity. 

Dr. Kars. That’s right. 

Mr. Meaper. Now what suggestions do you have for improved laws 
and regulations and administration of those laws and regulations to 
protect the public from this misrepresentation ? 

Dr. Kars. Certainly things like this committee is doing is one of 
them, getting the publicity to the public that these drugs are false and 
misle: ading, and the dangers that may be involved in some of these 
things to some people w ho have certain pathological conditions. 

Getting the Government to see to it that any of the drugs 

Mr. Meaper. Let me say on that point that our committee, of course, 
or any publicity that comes from your testimony before the committee, 
is an incidental matter, that we can’t hold hearings every day just to 
disseminate information and educate the public on it. Our inquiry is 
directed at Federal agencies having responsibilities in this field, and 
the efficiency and effectiveness of their operations. 

I would rather have your comments on either the administration 
of existing laws or defects or weaknesses in the law or in the adminis- 
tration of the law by agencies having responsibilities in this field. 

Dr. Kaxs. I think that the important thing is that all these drugs 
should be sold on prescription only. That the laws should be regu- 
lated so that none of these drugs can be sold without a prescription, 
if they are to be used at all for any therapeutic purpose, whether it is 
in weight reduction or for any other purpose. 

You can’t do : anything unless you have laws regulating these things, 
and the only way to regulate them is to put them under prescription. 

Mr. Meaper. Maybe I don’t know enough about the food and drug 
laws, but a person interested in merchandising a so-called w eight- 
reduction remedy can pick a drug or a chemic: i. you buy in a grocery 
store; for instance, using potassium chloride instead of sodium chlor- 
ide in your feed would have an effect upon the water that is retained 
in the system, or something of that kind. You wouldn’t say that you 
have got to sell potassium chloride on prescription, or sodium chloride. 

Dr. Kars. I would, if the drug was doing any harm [I cert: uinly 
would, and it shouldn’t be sold over the counter whether it is in a 
grocery store or any place else. 

Mr. Mraver. You would have us running to a doctor to go grocery 
shopping ? 

Dr. Kats. No; it only means that the doctors won’t be using a lot 
of this stuff. There won’t be any need for it. Most of these drugs 
that I say should be on prescription won’t even be written by pre- 
scription because there would be no need for them. 
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There won’t be any need for most of these things that are in this 
package here. For example, take a very innocent drug preparation 
that is on the market, called Melozets, which contains methyl cellulose. 

It is a very innocent thing. They tell you to eat it before meals, 
between meals with half a glass of water each time, or 1 to 2 glasses 
of water, and it will produce bulk. It is supposed to produce a big 
ball in your stomach so that you won’t feel hungry. Actually it 
doesn’t work in the stomach at all. It works in the intestinal tract 
where there are no hunger contractions. At the same time it is sold 
over the counter, and yet if you were operated on and he had some 
adhesions around his intestines, or your wife did and she takes these 
Melozets, it can produce a narrowing of the intestinal tract with those 
adhesions around and give very severe pain. It may also cause 
vomiting. You take a person who has ulcerative colitis and they take 
this preparation with methyl cellulose, which a lot of these prepara- 
tions contain that you have here. Now in an ulcerated colitis, which 
is a very bad condition, it can cause an excessive spasm there, thereby 
producing increased irritation in the colon. This material is not 
assimilated. It is not a food. It just provides bulk, it is an inno- 
cent thing, and yet it can cause certain distress conditions, but it is 
found in this particular graham cracker. Not in all graham crackers. 
This graham cracker, Melozet. It is also found in a lot of these prep- 
arations that you have there. So I say it would have to be under 
prescription, but the doctor wouldn’t write a prescription for it be- 
cause he wouldn’t have the need for it; but if it was under prescrip- 
tion it wouldn’t be able to be sold over the counter. 

Mr. Mraper. I am not familiar with the mechanics of permitting 
across-the-counter sale of drugs or chemicals and what must be sold 
only on prescription, but I understand the Food and Drug Adminis- 
tration has responsibililties in those fields; isn’t that correct ? 

Dr. Kars. So I understand. 

Mr. Meaper. It is my understanding that you are now suggesting 
that a lot of things which are not now prohibited from across-the- 
counter sale be prohibited. 

Dr. Kats. That’s right. That is exactly what I am suggesting. 

Mr. Mraner. Including even chemicals and foodstuffs. 

Dr. Kars. Any chemicals that may produce any harm whatsoever, 
or any irritation or any distress, should be dispensed only on prescrip- 
tion. 

Mr. Piarrncer. What about food, Doctor? 

Dr. Kars. Such as what? 

Mr. Puarrncer. Bran, for instance, which is advertised as a bulk 
food. Does this fall under your suggestion ? 

Dr. Kare. No; that doesn’t fall under that condition, because any 
food that would be irritating, they couldn't sell it too easily. They 
wouldn’t be able to promote it as a food. 

Mr. Piarrncer. Doctor, we have some products here and we would 
appreciate your commenting on the advertising. 
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Mr. Meaper. Could I pursue this one question just before you get 
into that? Aside from placing on prescription or placing on a list 
for sale by prescription, many drugs, chemicals, and perhaps foods 
which are not now required to be sold only on prescription, do you 
have any other suggestions as to either changes in laws and regula- 
tions or in the administration of those laws and regulations on the 
part of Federal agencies having responsibilities in this field? 

Dr. Kats. No; 1 don’t. 

Mr. Meaper. Do you have any criticism of the Federai Trade Com- 
mission in policing misleading advertising ? 

Dr. Kats. No; except that they don’t have enough manpower to 
do it. 

Mr. Meaper. You are referring to the Federal Trade Commission ? 

Dr. Kars. Yes; and the Food and Drug Administration—both. 
They don’t have enough manpower to regulate or to police the irregu- 
larities. 

Mr. Meaper. In other words, your suggestion is, in that respect, 
that they should have more money and more manpower to carry out 
their responsibility ? 

Dr. Kars. That’s right. 

Mr. Meaper. As far as their laws or their authority or their regu- 
lations are concerned, you don’t have any specific criticism of those? 

Dr. Kars. No; except what I mentioned before. 

Mr. Buiarnrk. You are very familiar with the advertising on 
weight-reducing plans and medical products, Doctor ? 

Dr. Kats. Yes. 

Mr. Buiatnix. What is your general characterization—it may not 
be fair, but let me see this one here. They are all pretty definite in 
their statements. Here it says, “No-diet reducing.” 
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AMAZING NEW MEDICAL RELEASE! (Available Now Without Doctor's Prescription, 


CING 


onder Drug for Fat People 
CAUSES YOUR BODY TO LOSE WEIGHT THE FASTEST ACTING WAY! 
No diet, no special eating, no giving up the kinds of food 
you like to eat—yet new wonder drug acts directly on 
the cause of your overweight it's safe . . . automatic 


YOU MUST REDUCE UP TO 6 POUNDS IN 2 DAYS...UP 16 
10 POUNDS THE FIRST WEEK + OR YOU PAY NOTHING! 
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Dr. Kars. Of course, that’s it—may I have that? 

Mr. Buarnix. Yes. What I am getting at, what is your impres- 
sion ¢ 

Dr. Kats. It is a misleading statement; that is, the gimmick “no- 
diet reducing.” They put that in big type on top, but if you go down 
along the line you will find they do have a diet with them, because 
these packages all have diets inside of them. Inside the packages 
most of them have diets in them. 

Mr. Buatrnrk. Now the fact that that advertising gets by, is that 
due to the fact there is not enough policing by the Federal Trade 
Commission 4 

Dr. Kats. No; that is because you can sell it over the counter, but 
if these things couldn’t be sold over the counter and the Federal Food 
and Drug had enough men to go around and pick up the druggists 
that would sell it over the counter, you 

Mr. Buiarnig. Let’s reverse it. If they were not allowed to adver- 
tise it, let’s say if they had to put down exactly what the product 
does and advertise wherever a diet plan went along with it, then, in 
short, if there was more effective restriction or regulation by the FTC 
in advertising, don’t you think it would greatly reduce this flagrant 
type of advertising ? 

Dr. Kats. Yes; it would. I don’t know how you would do it, but 
it would. 

For example, right here they cite a bibliography on obesity by Dr. 
Hirsh (see appendix, exhibit 2, p. 142) and they have one by Dr. Cut- 
ting, and Dr. Lesser, and in all of these articles you will find that 
the treatment of the patients who had used these particular drugs as 
an adjunct were all placed on diets. Yet here they have “no-diet 
reducing.” They cite the bibliography which refers to the use of the 
drug but don’t say that there was a diet used with the drug. 

Mr. Puartncer. Doctor, isn’t it a fact that with the package itself 
there are instructions in which it says, “To weigh less, eat less”? In- 
cidentally, for the record, I think we had better identify this as an 
advertisement from the Washington Post of August 2, 1957, today, 
on Regimen tablets. (See p. 12.) 

Dr. Kats. You see it says “No-Diet reducing.” Inside of the pack- 
age it says, “To weigh less, eat less.” They go on to say, “You must 
remember your excess fat did not accumulate overnight,” and so on. 
[ Reading : | 


To weigh less, you must eat less. To reduce, you must restrict your caloric 
intake. The Regimen plan is based on curtailing the amount of food you 
consume. 





Now it is based on the amount of food you consume. Yet on their 
headline they don’t say that. Do yousee what I mean? 

Mr. Buarntx. In short, Doctor, is it correct to say the only way 
to reduce weight is to reduce the food intake ? 

Dr. Kars. That’s right. 

Mr. Buatnix. In spite of what drugs you take ? 

Dr. Kats. In spite of what drugs you take. 
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Mr. Buarnrg. So the best of them that may have some depressant 
on some sensory organs that cause hunger 

Dr. Kaus. It is the same thing with these reducing salons and the 
advertising you get on massage. You get the same misleading state- 
ments. Their advertisements say you can lose inches. As ee as 
they massage you, you can lose inches, but the advertising doesn’t say 
when you walk in there you are put on a diet or told to reduce your 
caloric intake. If you reduce your caloric intake and you are put 
on a low-calorie diet, you are going to lose inches whether you get a 
massage or don’t get a massage. 

It won’t make any difference. That’s the way it is with these things, 
whether you take these pills or whether you don’t take the pills, you 
are going to lose weight 1f you follow a low-calorie diet. 

Mr. Biatnrx. Doctor, advertising the loss of as much as 1 pound 
aday isquitecommon. Here I have one, “weight loss ranging up to 9 
pounds in 10 days,” and you see them 20 pounds in 20 days. Could 
you give us, in your opinion, what does it mean physiologically to lose 
a ee a day ¢ 

r. Kaus. Don’t be scared by it. They are not going to do it. 

Mr. Buatntx. What do you have to do to lose a pound a day? 

Dr. Kats. They may lose a pound a day the first week—that is, some 
people, not all. You take a person who hasn’t been on a diet before 
or hasn’t been on a diet for several years, and they go on a very strict 
diet. They can lose a pound a day for about 6, 7, or 8 days, but after 
that they won’t lose a pound a day. They will be lucky if they lose a 
pound a week. That is advertising, too, and they say, “if you don’t 
lose 20 pounds in 20 days we will send your money back.” Now what 
percentage of people do you think ask for their money back? I don’t 
think you will get 1 out of 10,000 that will admit to himself he was a 
sucker. He isnot going to send back for his money. 

Mr. Meaver. Doctor, I have had the impression that the weight of 
a person has a good deal to do with the amount of water that is con- 
tained in the body and that salt is supposed to have some effect upon 
the retention of water in the system. You hear about salt-free diets. 
Now could you give me the medical validity of that theory, if it is 
valid ? 

Dr. Kats. It is valid. You must remember that fat itself, body fat 
itself, is composed of about 80 percent water—the substance, the body 
fat. There are a lot of people who will retain additional water in 
addition to the water of the fat content, and they retain it in several 
ways. They may retain it because they have certain pathological con- 
ditions. They may have a heart condition. They may have heart 
failure, or they may have a kidney condition which isn’t too prominent 
yet but tends to retain a certain amount of water. Now salt is an in- 
hibitor of water. It will hold the water in the tissues for a period of 
time. If we eliminate an excess amount of salt over what we normally 
have, we get what we call a diuretic action, which is an increase in the 
flow of the urine through the kidneys. 

In these preparations here you also have a drug which is supposed 
to take the water out of the tissues, called ammonium chloride. That 
also acts as a diuretic. Ammonium chloride, which is contained in 
these preparations, can be a little dangerous. It depends again on 
whether you have a certain condition or not. Let’s take a normal 
woman who purchases and takes these medicines which contain am- 
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monium chloride, and let’s suppose that they don’t have a large dose 
in there like one would need to prescribe in order to get a diuretic ac- 
tion, in order to get enough copious flow from the kidneys so that you 
could lose some weight from it. 

But let’s suppose that they have a dose in there that is just enough 
to keep that kidney stimulated sufficiently so that you get a continuous 
little flow over a period of time and you continue to lose water. Do 
you follow that? 

You will get some loss of weight as a result of that, because some of 
the water from the fat and from the tissues is going to come through 
the kidneys, thereby getting a loss of weight. But if you happen to 
be a big coffee drinker or a tea drinker, then you are replacing that 
water that you are eliminating. 

Now suppose we have a girl who is sensitive to this particular drug. 
She doesn’t know it, certainly the manufacturer that sold it never met 
her and he doesn’t know whether she is sensitive to it, and she takes 
this ammonium chloride. One of the things she may get is insomnia, 
not because it keeps her awake, not because it is a stimulant, but be- 
cause she has to go to the bathroom 2 or 3 times a night to eliminate 
some of the urine. It may also produce nausea and vomiting, and 
then this gimmick comes in handy. They don’t have to diet too 
much because they are nauseated all the time. They can’t eat. 

So that you can use certain drugs to help get rid of water, but, of 
course, there again they should nm be used by a physician and only 
where there is an indication for its use. You come in and you have 
swollen feet or you’re puffy and you have heart failure, as I said be- 
fore, or a certain kidney condition which requires the removal of 
water, then you are entitled to get some relief by a physician. 

You have difficulty in breathing, you are out of breath. Your 
chest is filling up or your abdomen is filling up for some pathological 
reason, or your liens isn’t performing properly and your abdomen is 
swelling with water, then you need relief. There are a lot of cases 
where you have to take these drugs for relief, but they should be 
taken under supervision. They should be taken in their proper dosage 
and be taken by the person for whom it is indicated, and not taken 
promiscuously the way these things are being done. 

Mr. Buiarnix. Let me ask one question, not taking this promis- 
cuously. This ad we have states below the headline, “A new wonder 
drug.” That is the key agent that may be an appetite depressant ¢ 

Dr. Karz. Well, it’s [Regimen tablets] got everything from the 
kitchen sink to the bathtub in here. You have irradiated yeast, you 
have got vitamin D, B,, B., B., and vitamin C, niacinamide, calcium 
pantothenate, diastase of malt, and benzocaine. That is one tablet. In 
another tablet you have the propadrine hydrochloride, caffeine, iron, 
potassium iodine, copper sulfate, manganese sulfate. Here you have— 
oh, yes, that is the same thing on the other side. Now on the face of it 
most of these things are harmless and it will make very little difference 
whether you take them or whether you don’t take them. 

Most of us certainly don’t need the amount of vitamins and minerals 
that are prescribed in here, and those who do need it should have a 
much more efficient dose than what this thing allows. If you have a 
vitamin B, deficiency, and you are running around with neuritis or 
something else, the amount of vitamin B,, 1 milligram, won’t even 
dent it, because there you will need anywhere from 15 to 30 milligrams. 
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If you have any of these deficiencies it won’t mean a thing, because 
you are getting very, very minute doses, which will never do you any 
good. They will probably never do you any harm but they’ll cer- 
tainly never do you any good. 

Now, there are some things in here that some people, as I said before, 
with the ammonium chloride, some people are sensitive to some of these 
drugs, even though they are in minute doses. Take, for example, they 
have here a preparation known as manganese sulfate, 7.5 milligrams. 
Manganese salts are usually used by doctors in chlorosis in conjunc- 
tion with iron. Chlorosis is a form of anemia found in young girls, 
and this happens to be a particularly good drug for that type of illness 
in therapeutic doses. 

It is also an irritant to the gastrointestinal tract and the kidneys, 
so by irritating the kidneys this, too, sets up a chain reaction there 
where the kidney keeps going and can produce some of this water 
elimination, too, and over a period of time might develop into a 
nephritis if you can irritate the kidney long enough. 

Then there is another thing: If a person, let’s say a woman, is sensi- 
tive to this particular drug, manganese, which is very harmless in 
here but may be very harmful to the person who is sensitive, and 
certainly the drug manufacturer never met that person, and suppose 
she is pregnant. This happens to be also in small doses and may be 
accumulative to a very sensitive pregnant woman; it can act as an 
emmenogogue and cause a miscarriage or an abortion. So there you 
have a very harmless drug which on the face of it means nothing, 
but to one particular individual might mean a great deal of damage. 

Do you think that ought to be on the market? I don’t. 

Mr. Priarrncer. What about some of the other things in there, like 
benzocaine ? 

Dr. Kats. There, again, if the person has an allergic reaction to 
this they will get in trouble with it. It isn’t present in large enough 
doses to do any harm, but then you never know when you will run into 
a sensitive person who might have some allergic sensitivity to the 
drug. 

Mr. Brooxs. What is B,, Doctor? 

Dr. Kats. It is thiamine. 

Mr. Meaver. What, among those various substances, could be re- 
garded as the new wonder drug? 

Dr. Kars. Propadrine hydrochloride, the drug that I referred to 
in this article that I did in 1937-38. They just discovered it, so it 
is new. 

Mr. Meaper. Is it new or is it a wonder drug? 

Dr. Kats. It is neither new nor a wonder drug. 

Mr. Meaper. It has been used in the treatment of other conditions 
for a number of years. 

Dr. Kats. It has been. 

Mr. Mraper. What, for instance; allergies? 

Dr. Kars. Well, it has been used wherever they wanted some sym- 
pathetic stimulation of any kind, any kind of sympathetic or central 
stimulation. It has been used in institutions, especially mental insti- 
tutions, to pep the patients up a little bit, to try to get them into a 
feeling of well-being. 

Mr. Mraver. You have also used it as a hunger depressant? 

Dr. Kars. That’s right. 
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Mr. Piarrncer. Doctor, I would like to show you another product, 
RDX, which is distributed by Pharmaceuticals, Inc., and some litera- 
ture that comes with the package. If you will bear with me, I would 
like to read some of the advertising. This happens to be an adjunct 
of a fairly good television quiz program, and I would like to read it 
to get your comment both on the advertising, in view of the labeling, 
and on the weight-reducing effect of the contents. This is from the 
Twenty-One Show on TV, and it starts: 


* * * for you ladies and gentlemen who’ve wanted to lose weight but can’t 
seem to slim down—here’s how you can lose weight, yet eat plenty. Just look 
at this: What’s the best way to reduce, eat what you want or starve yourself? 
Leaving the table with a full stomach or an empty one? 

Empty stomach? Wrong; a half-empty stomach causes hunger tantrums. 
(1) Makes you nibble between meals. Probably stuff yourself at your next 
meal. That’s why rigid starvation diets are not only dangerous but usually 
don’t work. Now with the RDX plan you fill your stomach, avoid hunger tan- 
trums, lose weight naturally and fast. (2) The RDX plan includes a scientific, 
clinically tested formula that helps you cut down your craving for fattening 
foods while you fill your stomach with what you need. 

Suffer no hunger tantrums. You lose as many pounds as you wish or your 
money back. And new pleasant tasting RDX tablets are safe. Contains no 
dangerous drugs. No hormones. So lose ugly fat fast with RDX full stomach 
reducing plan. Get RDX at your drugstore today. 


Despite the fact that they advertise “eat plenty” there is a low cal- 
orie diet that accompanies each package of RDX;; is there not? 


Lose Ugly Fat 


eor yet eat plenty 


= RD X & 


“Full-Stemach” 
. Qs Réducing Pian 





Dr. Kars. Yes; there is. 

Mr. Priarrncer. And will you tell the committee something about 
the contents of RDX? 

Dr. Kats. RDX isa tablet, and it tastes very good, too. It isa good 
tablet. Do you want to taste one? This preparation has been on the 
market ever since I was a little boy in one form or another. You people 
probably remember it. You used to go into the drugstore, the candy 
store, mostly drugstores I think, and buy a malted-milk tablet. Do 
you remember these malted-milk tablets? Well, that is practically 
what this is. This is a tablet made from skim milk with a httle lemon 
juice added to it. Now if you think skim milk and lemon juice is going 
to help you lose weight by taking a tablet, go ahead and take it, but I 
can tell you that the people who are overweight, they eat a bottle like 
that in a day. It never stops their appetite any more than smoking 
stops the appetite of a fat woman. Some of the fattest persons I have 
smoke 2 and 3 packages of cigarettes a day. That is the way it is with 
these things. 
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They gobble these things in between meals, taste it. You'll like it. 
It won’t kill your appetite. It will never do them any harm and it 
certainly won’t help them reduce in weight. 

Mr. Piarincer. You wouldn’t withdraw this from the market then? 

Dr. Kars. I would certainly clamp down on their advertising, be- 
cause it is misleading and it is not true. It does not produce weight 
loss. 

Mr. Biarnik. There is nothing harmful in this? 

Dr. Kars. Nothing harmful in it; no. 

Hr. Buatnrk. Percentagewise, Doctor, I can’t get it from this label, 
it says protein 25 percent, carbohydrates 

Dr. Kars. That is the milk tablets. 

Mr. Buatnik. That is part of milk? 

Dr. Kars. Yes. 

Mr. Buarnrx. And carbohydrates would come from what ? 

Dr. Kars. Also from the milk and the sugar in the milk or any sugar 
that might be added to it. 

Mr. Buatnik. Percentagewise what is the largest ingredient of that 
tablet ? 

Dr. Kats. It doesn’t make any difference. The most important in- 
gredient found there is skim milk. It is purely skim milk. That is all 
it is. 

Mr. Biatntx. Most of this you say is skim milk? 

Dr. Kaus. That’s right; it is all skim milk. 

Mr. Buarnik. What does skim milk cost per pound ? 

Mr. Praprncer. Thirty-seven cents a pound. 

Dr. Kars. You can guess that there is about a 400,000 percent profit 
init. I don’t know if you can even equate it. 

Mr. Buatnrg. How much of a percent ? 

Dr. Kats. I may be low. I said about 400,000 percent. I may be 
low on that. Figure it out. 

Mr. Buatrnrx. Here is a bottle that the contents weighs 6.5 ounces. 

Dr. Kats. How many tablets are there in there ? 

Mr. BuiarntK. 125, 6.5 ounces, that is less than half a pound, 16 
ounces to the pound. 

Dr. Kars. About 12 cents. 

Mr. Buarnik. The bottle costs $3. 

Dr. Kars. You figure it out. Don’t forget they buy it a lot cheaper 
than youcan buy it. They don’t pay 37 cents. 

Mr. Buarnix. They buy it by the carload. 

Dr. Kars. They phlei pay about 8 or 9 cents a pound or 7 cents 
a pound, I mean a half pound. They pay about 7 or 8 cents for the 
amount that isinthere. They get how much; $3? 

Mr. Buatrntk. $3 for 6.5 ounces. 

Dr. Kaze. If you had a slide rule here you could figure it out. 

Mr. Brooxs. Why do they put the lemon in it ? 

Dr. Kats. To flavor it so taste will be palatable. <A lot of people 
don’t like the taste of skim milk. 

Mr. Biatnix. Doctor, may I see this box? It further states on this 
RDX bottle, on the label, “Contains no harmful drugs.” 

Dr. Kats. No; there is nothing harmful about it. You can even 
give it to nursing mothers, but, you see, there is a diet in here. There 
is a thousand-calorie diet here. 

Mr. Buatrnrx. Yes; in the box. 
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Dr. Katz. Now, of course, you lose weight on that. If you weigh 
about 150 or more pounds and you follow this diet, you will lose 
weight whether you take the tablets or whether you don’t take the 
tablets. 

Mr. BuatniKk. If you follow that diet? 

Dr. Kars. Yes. 

Mr. Praprncer. With or without the RDX tablets? 

Dr. Kars. With or without the RDX tablets. 

Mr. Briatnix. Now, here is the difference: in RDX it says “Con- 
tains no harmful drugs.” Here is the first ad we are looking at on 
Regimen tablets, and it says “new wonder drug,” and below it says, 
“What new safe Regimen tablets mean to you.” It is advertised as 
safe, but I notice on the box in very small print on the edge at the 


bottom it says “Important.” It is hard to read this because it is so 
small: 


Individuals who suffer from heart disease, diabetes, or high blood pressure 
should omit tablets or take only upon the advice of a physician. 

Dr. Kats. Yes; but how many people read it ? 

Mr. Biatntx. The yellow tablets contain the PBA which is the 
so-called wonder drug. 

Dr. Kats. That is the drug which you are supposed to watch out 
for. 

Mr. Buarntk. Yes; and aren’t these things, these symptoms, such 
as heart disease, high blood pressure, diabetes, or thyroid rather com- 
monly related to overweight or obesity ? 

Dr. Kats. They are very commonly present in overweight. Let 
me just show you what happens in overweight. over there: This is 
my own experience—72 percent of all people who are at least 10 per- 
cent or more overweight are anemic, so that these people, if you put 
them on a diet, have to be watched for this anemia. 

Mr. BiatniK. It is a very high percentage. 

Dr. Kats. That is a high percentage. Some men feel it is even 
higher, but I did this on 6,000 cases.a couple of years ago, and we 
found 72 percent. Now that means that when a person is put on a 
diet, they have got to get either some liver and iron injections or 
some iron tablets or something to help them with their anemia, so 
that you have a large percentage here who need medication in thera- 
peutic doses. Now they have iron in some of these tablets, but it is a 
very, very minute amount and it doesn’t mean a thing. Eighteen 
percent of the overweight patients have diabetes. These people have 
diabetes—and there are thousands of people in this country with un- 
suspected diabetes who don’t even know they have got it. They know 
they urinate a lot but they think, well, maybe they have got an en- 
larged prostate, maybe they have an irritation of the bladder, maybe 
something else, and they are afraid to go to the doctor. They are 
thirsty all the time, but they think, well, they are dry, maybe they 
are smoking too much, or something else. They are afraid to go to 
the doctor. They have diabetes. Now you put them on these diets 
and they can develop an acidosis. They can develop a condition 
where they can pass out on you, and they can die, too. They can die 
if they get a very severe acidosis, because when they go on a diet, 
that is, on a starvation diet like some of these diets might be, and they 
do have this disease and they develop an acidosis; they can pass right 
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out of the picture before any help can come to them. I’m showing 
you these things because I say you can’t put people on diets through 
the mail. 

Heart disease: 22 percent of all people who are 10 percent or more 
overweight have san disease in some form or another. A lot of us 
don’t know we have it. We may get a little pain in here occasionally. 
You might go out and have some blueberries and sour cream and a 
half hour later say, “I shouldn’t have eaten those blueberries. I 
have some indigestion. It must be the coffee that wasn’t so good.” 
You don’t know whether you have got a high blood cholesterol or not. 
You don’t know whether you have some arteriosclerosis or hardening 
of the arteries. 

You don’t know what the condition of the arteries around the heart 
is. You don’t know what the muscle of that heart is doing unless you 
get checked by a doctor, but these people are doing it by ‘mail. The 
consumers are not being checked. 

Now I come to one of the questions you asked before: Nervousness 
and psychogenic disturbance. Thirty-seven percent of all people who 
are overweight have some form of nervous or psychogenic disturb- 
ance. It is one of the reasons they go nibbling. It is one of the rea- 
sons they sit and watch television. You think you are a pretty calm 
fellow when you sit and watch television at night, and suddenly a 
commercial comes on. You walk over to the refrigerator, you take an 
apple or a peach or a piece of cheese or a piece of cold meat or some 
spaghetti left over from dinner and you take that. You take any- 
thing that you think you can get away with fast before your wife 
takes a look at you, or before her husband looks at her, but you don’t 
know what else is going on here. 

Mr. Buatnix. That is a high percentage, Doctor. 

Dr. Kats. Is it a high percent ? I always thought it should be lots 
higher, because the same person who has this can | have this, too, and 
this one can have this, too [indicating]. I thought it should have 
been higher. 

Seven percent of the overweight people have gall-bladder disease. 
It doesn’t seem like too much, but it is there. Seven percent of the 
people have it, and they go on a diet which they are not allowed to be 
on. They go on a high- fat diet or some other type of diet or they 
drink a lot of coffee or they eat a lot of fresh bread or have butter and 
things of that sort or have a dish of ice cream, and they develop some 
stones or something else or increase the size of the gall bladder. 
There are a lot of things here that are happening. Now the manu- 
facturer who manufactured those drugs, the fellow who made RDX 
and the fellow who made Regimen and the other preparations, and 
the distributors of these things and the druggists who sell them to 
you, know nothing about these things at all which you may have. He 
doesn’t know whether you have got 1, 2, or 3 of these things. You 
don’t know it yourself half the time, and certainly he doesn’t ae 
it, and he asks you no questions. He just says $3.50, and that’s 

"That's why I say you cannot sell these things over the i 
That’s why I say they should all be regulated by prescription, not that 
people who want a bottle of Regimen or RDX are going to run to a 
doctor and say, “Give me a prescription for it,” no; but if this had 
to be on a prescription there wouldn’t be any RDX, any Regimen, or 
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any other similar tablet, and there wouldn’t be any necessity to write 
a prescription. 

That is the reason I say it should be under control. 
uae Piapincer. Doctor, you said there was nothing harmful in 

Dr. Kars. Regardless of that; but the buildup is that you can take 
this and follow a diet. There are a lot of people who are not allowed 
to be on that diet. This person is not allowed to be on that diet, and 
this person here should not be on that. diet if they have any of these 
two things. 

They should not be able to dispense dietary information. They are 
not nutritionists, and they don’t know you. They haven’t studied your 
nutritional problem. They don’t know what nutritional problem you 
have. Why should they prescribe a diet for you and give you the diet 
and give him the diet and give her the very same diet? Why should 
they be allowed to do that ? 

Now, while I am up here, I want to show you how some of these 
companies work, as long as we are talking about these things. 

I mentioned before something about massage. I know the women 
are great suckers for this massage business. In 1944 this paper, which 
was published and the work done at the Post Graduate Hospital in 
New York, there were 60 patients we:used in this experiment on mas- 
sage. Forty of the sixty were on low-calorie diets. There were 60, 
and 40 were on diets, 20 on no diet. I won’t bore you with a lot of 
figures here, but I will tell you this, these patients were on diets for a 
period of 10 weeks. They were in the obesity clinic, and we massaged 
one arm but not the other arm. They received two massages a week. 
One massage was a hand massage and one massage with a vibrating 
machine. 

But the other arm was not massaged. We also massaged one thigh 
on the same side, and the other thigh was not massaged. No; it was 
the opposite thigh. 

We massaged twice a week when we did the arms and thighs. Now 
these people had a 20-minute massage each time, 15 or 20 minutes. 
Now let’s see what happened. At the end of 10 weeks they all lost 
weight. I will give you the averages here. The average weight lost 
was 23.5 pounds. That is certainly not a pound a day, as was brought 
out here today. 

Mr. Buarntk. That is 2314 pounds in about 70 days. 

Dr. Kats. 10 weeks. 

Mr. Buantk. In 70 days? 

Dr. Katz. Yes. Now, the original measurements—this is on the 
arm—the original measurement was 34.5 centimeters on the arm that 
was massaged, and on the arm that was not massaged it was 34.4 
centimeters; about the same on both arms. Now, at the end of 10 
weeks here is what happened. At the end of 10 weeks the average 
was 28.6 centimeters on the arm that was massaged and 26.7 centi- 
meters on the arm that was not massaged. That is the average, and 
that is the way it goes. One woman had 3.2 against 3.4; 6.5 against 
6.7; so that the average loss in centimeters here was about 5.8 centi- 
meters, and here it was about 7.7 centimenters. That was the loss in 
the arm. 

Mr. Mraver. You mean you lost more if you did not get massaged ? 
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Dr. Kats. It was about the same. It was a little more in the arm 
that was massaged. Now we come over here and we take the thigh. 
The thigh was 67.1, when we first started, against 67.2. This was the 
one that was massaged and this was the one that wasn’t massaged. At 
the end of the period the thigh was 55.2 against 55.6. In other words, 
this was 11.9 and this was 11.6 loss. ‘So the thigh that was massaged 
we lost 11.9 centimeters, and the thigh that wasn’t, 11.6. It was the 
same thing. Does it make any difference whether you massage the 
arm or the thigh, or doesn’t it? It doesn’t make any difference. You 
will get the same thing. You lost the inches just the same. These 
people were all on diets, and that is how they lost those inches, because 
they lost the same thing on the one that wasn’t massaged. But let’s 
see what happened on those patients who were not on any diet. 

We went over to the orthopedic clinic and we took some patients 
from the orthopedic clinic who didn’t know anything about what we 
were trying to do except that we told them they needed some massage. 

Here is what happened over there. These patients were not on any 
diet. The arm before massage was 37.8 and after massage was 38.1. 
These peopie had 6 weeks of massage. This group was not on any 
diet at all. They didn’t have a thing to do with dieting, weight reduc- 
ing, or anything related. All they got was 2 massages a week. When 
they started they had 38.7 on the arm and when we finished it was 38.1, 
so the mass: ge didn’t do anything to anybody who wasn’t on a diet. 

Now let’s see what happened on the thighs of these same people. 
When we started it was 64.1; when we finished it was 64.8. They had 
lost nothing in measurements, and they were on no diet. Sure, the 
people who were on diets all lost in measurements and they lost the 
same thing on the one that wasn’t as the one that was massaged. So 
what did people lose the weight from ? 

Mr. Buiatnrx. Doctor, do you have any diet figures, diet only, 
ane no massage? You have massage and no diet, which shows no 
change. 

Dr. Kats, Here you have diet with massage; it is the same thing. 
The only change you get, you get the same change in the one that was 
not massaged—that is a diet without'a massage—as you did on the side 
that was massaged. You see, these gimmicks go around in circles, and 
it doesn’t make any difference whether you have them in a bottle or 
whether you have them in a reducing salon. You get a sales talk 
wherever you go and you get a diet wherever you go, so if you want to 
lose weight you will have to stay on your diet. 

Mr. Brooks. It all boils down to this: If you eat, you are going 
to gain. 

Dr. Kats. That’s right. Well, it’s like exercise; the same thing. 
They have all sorts of exercise things to make you lose weight. You 
run into the same problem there. 

(Discussion off the record.) 

Mr. Meaper. Dr. Kalb, you mentioned exercise. I presume that 
exercise does burn up the calories that you take in ; doesn’t it ? 

Dr. Kaze. Let’s see, Congressman, what it does. I want to go on 
record as admitting that exercise will burn up some calories. Let’s 
see how much exercise you have to do to lose some weight. Let’s see 
what you have to do to lose 1 pound. 

Mr. Harpy. Doctor, are you doing this especially for Mr. Meader’s 
benefit ? 
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Dr. Karz. Yes, sir. If the Congressman wants to, he is going to 
have to exercise. Here is what he is going to have to do to lose a 
pound. Now walking uses up 100 calories per mile. If you walk a 
mile you burn up 100 calories. Now each ounce of body fat expends 
207 calories. Now let’s see, how many ounces in a pound ? 

Mr. Buarntk. 16. 

Dr. Kats. 16 times 207; if each ounce expends that much, 16 times 
this is 3,312 calories. That is for 1 pound; isn’t that right, Congress- 
man? Now if walking uses up 100 calories for 1 mile, you have got 
to walk 33 miles to lose 1 pound. I don’t know what town is 33 miles 
from here, but that is how far you have got to walk, and I don’t mean 
just walking this way. I mean walking at a good pace. Now you will 
burn up calories if you exercise. That isthe story. 

Mr. Prartncer. Doctor, I would like you to comment on some of 
these other reducing remedies that we have gathered. One is Ayds, 
another is All-in-one, and another is Slim-Mints. 

Dr. Kats. I did some work on Ayds some time ago and I can tell 
you about Ayds. These are caramels. We did these several years ago. 
Regardless of what formula is on here, the vitamins and minerals are 
just added on there as a come-on. It doesn’t mean anything. It has 
no therapeutic value. But the other ingredients that you see here, 
like syrup, sweet condensed milk, oleo and vegetable oil, soy flour, 
powdered egg yolk, salt, and so on and so forth, you will find a 
similar formula in Hershey’s chocolate, so it won’t make any differ- 
ence. 

The only difference between this and Hershey’s—we did that ex- 
periment—was that Hershey’s used sugar, regular cane sugar in 
theirs and these people use saccharin. Maybe they use sucryl, I don’t 
know, or perhaps they use saccharin. But in order to offset the taste, 
to make it more palatable, they use a little more cream in this candy, 
so calorie for calorie this caramel is just about 4, 5, or 6 calories more 
than the ordinary caramel that you buy on the stands. 

Mr. Buiatnrz. What is the cost of the ordinary caramel per pound, 
Doctor, do you know? 

Mr. Jonnson. We priced them at $1.40 a pound for the best grade. 

Dr. Kats. Here is a little book so you can find out in the back. 

Mr. Buarntk. In the back you have caramel, plain, 35 calories per 
portion or per piece. 

Dr. Kats. I don’t remember offhand, but if those are 35, this runs 
about 40. But, of course, I'll tell you one thing about this: This candy 
did not come out originally for reducing. But like everything else, 
they would like to get on the bandwagon just the same as these other 
products. This came out originally for diabetics. 

For diabetics it is all right; it doesn’t make any diffierence about 
calories because a doctor can regulate the calories so that they can 
take these. So for diabetics these candies and most of the dietetic 
candies are perfectly all right, but when we talk about weight reduc- 
ing, then it is a fallacy. Do you follow that, because originally the 
didn’t come on the market for reducing, but they later got on the band- 
wagon because it was a very prolific and profitable enterprise to go 
into ? 

But as far as calories are concerned, there are more calories in that, 
or at least about the same if not more, than there is in ordinary candy, 
and that is true of all their candies. 
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Mr. Brooks. Is that weight-reducing candy; is that the idea? 

Dr. Kars. Yes; that is the idea. The idea is that if you take those 
you don’t have to eat. You know it is like the alcoholic. If he can get 
enough drink in him he won’t want to eat. If you chew this box of 
candies up you may not feel like eating, but most of my patients who 
are very, very heavy could sit and eat that while watching a tele- 
vision program. It wouldn’t faze them at all. 

Let’s see what we’ve got here. Here you have—— 

Mr. Piarrncer. What is the name of that product, Doctor? 

Dr. Kars. This is All-in-one. 

Here again you have the same formula as the other, without the 
propadrine hydrochloride. 

Mr. Puaptncer. As in the RDX? 

Dr. Kats. No; as in the Regimen tablet. 

Mr. Piaprncer. Except what? 

Dr. Kats. Everything but the propadrine hydrochloride. Of 
course, this is strictly a vitamin and mineral capsule. That’s what this 
is. Now you can go into the drugstore and tell them you want a vita- 
min mineral capsule and I’m sure you will buy the same amount for 
lots less than you will buy this, with a much better dosage than what 
you are getting in thisthing. These doses here are very minute. Prob- 
ably the only thing in here that you really can see is the filler. The 
rest. of the stuff is minute, very minute. And then you don’t know 
whether you are getting everything you’ve got indicated here because 
there may be some synergistic action between the drugs. This is what 
we call a gunshot prescription. It’s got everything in it, hit or miss, 
like that label says, all-in-one, but it contains only low doses of vitamin 
and will not reduce weight nor help any existing vitamin or mineral 
deficiency. 

This is Slim-Mint chewing gum. This has the methyl cellulose in 
it too. 

Mr. Puarrncer. This is a bulk product? 

Dr. Kats. Bulk. Now I want you to take a look at this chiclet. This 
is Slim-Mint chewing gum. The active ingredient is the methyl cellu- 
lose that I spoke to you about before. You will remember I spoke 
about the bulk-producing preparation that is supposed to make a big 
ball in your stomach. Now the average dose of methyl] cellulose in or- 
der to really produce the bulkiness in the intestinal tract is a heaping 
tablespoonful, not just a small amount. If you think this contains a 
heaping tablespoonful in this chiclet I’d like to see where they put it. 
You ean take this whole box and you wouldn’t have a heaping table- 
spoonful of methyl cellulose in there, so certainly the only thing this 
will do is give you a couple of cavities in your teeth but that is 
about all. 

Mr. Buatntx. Any further questions? Doctor, we appreciate your 
very frank and straightforward comments. Our aim here is not 
to select or abuse any particular product or industry or any particular 
agency. Weare merely interested in getting authoritative facts, and 
as complete a story as we can. The thing that puzzles me, if I may 
say, Doctor, is that in this modern age, where medicine has made 
phenomenal advances in recent years, a tremendous advance in sur- 
gery, in medical techniques, in real wonder drugs, in the svnthesis of 
vitamins, the development of various vaccines, and, in addition to that, 
in a country where we have the great means of communication to 
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make information most widespread, particularly and completely, that 
we should have so many people who would continue to spend so much 
money running into the hundreds of millions of dollars a year for 
things that are . largely absolutely worthless and in some instances may 
even be harmful. Some of these were demonstrated here this morn- 
ing. So to the end that we can shed more fair and impartial but 
thorough light on this whole problem, we appreciate the cooperation 
of men of established reputation here in the professions, and we ap- 
preciate your cooperation and your assistance and we thank you. 

The committee turned out on Friday morning. I know full well 
the heavy schedule that we have had all this past week. Many of you 
will leave shortly to return to your districts, but this is the only 
morning that Dr. Kalb was available. I appreciate the excellent 
turnout. 

The hearings will resume Tuesday morning when Miss Maye Russ, 
of the National Better Business Bureau, from New York testifies. 
She has done a lot of work in this field of advertising, and I am 
sure she will have a contribution of significance and importance. If 
there are no further questions or comments, the meeting is adjourned 
until Tuesday morning at 10 o’clock. 


(Whereupon, at 11:40 a. m., the hearing was recessed until 10 a. m., 
Tuesday, August 6, 1957.) 











FALSE AND MISLEADING ADVERTISING 
(Weight-Reducing Preparations) 


TUESDAY, AUGUST 6, 1957 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON LEGAL AND MONETARY AFFAIRS, 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 
The subcommittee met, pursuant to recess, at 10:30 a. m., in room 
1501—-B, New House Office Building, Martha Griffiths presiding. 
Present: Representatives Griffiths (presiding), Hardy, and Min- 
shall. 
Also present: Representative Cecil M. Harden ( Indiana) ; Jerome 
Ss. Plapinger, counsel; Curtis E. Johnson, staff director; and Eliza- 
beth Heater, clerk 
Mrs. GrirFitHs. The subcommittee resumes its hearings this morn- 
ing on faise and misleading advertising of weight-reducing remedies. 
Our witness this morning is Miss Maye Russ, director of the medical 
division of the National Better Business Bureau. Miss Russ will 
testify on the activities of National Better Business Bureau in com- 
bating fraudulent and deceptive advertising. Her statement, I under- 
stand, will be addressed principally to the numerous promotions of 
weight-reducing preparations, but will also be concerned with the 
adve rtising of some other medical preparations. 
Miss Russ, we are ver y glad to have you with us this morning. 
Thank you for w aiting. Iam sorry that you had to wait. “Would 


you mind giving your background before you start, and then you may 
proceed any way you choose. 





STATEMENT OF MAYE RUSS, DIRECTOR, FOOD, DRUG, AND COS- 
METIC DIVISION, NATIONAL BETTER BUSINESS BUREAU 


Miss Russ. I am currently director of the food, drug, and cosmetic 
division of the National Better Business Bureau. I have a major in 
health and physical education from Ohio State University with a 
minor in home economics. After that I taught health and physical 
education in Ohio before coming to New Y ork to join the staff of the 
National Better Business Bureau. 

Mr. MrinsHatz. You were born in Ohio? 

Miss Russ. Yes. 

Mr. MinsHatu. Where? 

Miss Russ. Jackson. 

Mr. MinsHAtyi. Welcome to Washington. 

Miss Russ. Thank you. 
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Mrs. GrirFitH. You may proceed, Miss Russ. 

Miss Russ. The National Better Business Bureau is a nonprofit 
organization which was established by business in 1912 to protect both 
itself and the public from advertising and selling practices which are 
misleading, deceptive, unfair, or fraudulent where such practices exist 
on a national or regional scale. The National Better Business Bureau 
is affiliated with 108 local better business bureaus in the United States 
and Canada, through membership in the Association of Better Busi- 
ness Bureaus. The local better business bureaus are supported by local 
business primarily, whereas the National Better Business Bureau is 
financed by national business. Although each better business bureau 
is wholly autonomous, they all cooperate in furthering truth in 
advertising. 

We believe that the vast majority of national advertising is honest 
and trustworthy. Our experience is that responsible advertisers go to 
great lengths to assure the accuracy of their claims before they are 

resented to the public, and that those in this group who may lapse 
into some occasional inaccuracy are usually prompt to correct it, and to 
avoid repetition. 

On the other hand, there is a minority in business which uses adver- 
tising dishonestly to mislead and defraud the public. My testimony 
today is concerned primarily with the irresponsible minority of such 
advertisers in the drug and cosmetic field, which exploits a gullible 
public. We have fought this group persistently over the years, in 
cooperation with governmental agencies having jurisdiction over their 
regulation, and in cooperation with advertising mediums and the 
honest majority in the proprietary and cosmetic fields. 

In our efforts to combat deceptive advertising in the drug and cos- 
metic fields, we generally follow the practice of asking advertisers 
initially to submit sample product labeling and literature, and evi- 
dence in substantiation of particular advertising claims. We believe 
that, as a matter of ethics, any advertiser should be prepared and 
willing to provide supporting data for any claims made in advertising. 
If the advertiser cannot substantiate his claims with competent evi- 
dence, and if the claims are contrary to information we have developed 
independently from competent medical authorities with respect to 
the efficacy of a product, we seek the voluntary cooperation of the 
advertiser in eliminating such unwarranted claims in the public in- 
terest. In instances where the advertiser declines to make appropriate 
copy changes, we then submit the matter to the proper governmental 
enforcement agency for appropriate attention. We may also issue 
a bulletin to ivintine mediums so as to assist them in their copy- 
acceptance problems. 

Following is an outline of what we regard as the principal range 
of deceptive claims in the field of proprietary drug and cosmetic 
advertising today: 

1. Claims made for products which are worthless for the purpose for 
which they are offered. For example: 

Numerous firms are promoting vitamin products containing 
royal jelly, a substance on which the queen bee feeds, with claims 
that the royal jelly will serve as a rejuvenator and a general cure- 
all for a multitude of symptoms accompanying age. While some 
of the claims made for royal jelly may be applicable to bees, or 
in some cases to other insects, there is no acceptable scientific proof 
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that it exerts similar therapeutic effects when ingested by human 
beings, or when applied in the form of cosmetics. 

Various devices, such as electric massagers, are advertised from 
time to time for the purpose of effecting weight reduction of any 
particular area of the body desired, or to reshape or recontour the 
body. It is the consensus of medical authorities that, scientifi- 
cally, there is no such thing as “spot reducing” ; that adipose tissue 
cannot be obliterated by massage. 

Plastic garments, called steam bath suits, are advertised from 
time to time for purposes of weight reduction, although such de- 
vices are wholly worthless for this purpose. 

From time to time ordinary depilatories are falsely offered to 
permanently remove unwanted hair. 

A product containing various minerals of the type contained 
in spa waters is presented as “a wonderful, new pain-relieving 
thermamineral preparation” for providing relief from the pains 
of arthritis and rheumatism. Actually, there is no scientific evi- 
dence to indicate that the minerals contained in this product, or 
that spa waters, in themselves, provide any therapeutic benefits 
whatever. According to medical advice, any benefits obtained 
would be the result of relaxing in a tub of hot water for an hour, 
rather than from anything contained in the product. 

Alleged weight-reducing products are occasionally offered with 
claims that they will “melt” fat and “float” it out of the body, al- 
though no known product will function in this manner. 

Products which are offered as alleged bust developers and prod- 
ucts which are offered as male virility restorers. 

2. Misrepresentation of “clinical tests” which are either nonexistent, 
or inadequate to prove anything, or which are misapplied or distorted 
by the advertiser. 

For example, a proprietary prepartion may contain the same ingre- 
dients as are found in a prescription formulation, but in much lower 
concentration or potency. This does not justify the proprietary ad- 
vertiser’s making claims based on tests of the prescription formula, 
but I will cite many examples where this misleading practice has been 
followed. 

3. Specific therapeutic claims made for products on the basis of 
preliminary research findings which state or imply that medical sci- 
ence has conclusively proven such claims, when such is not the fact. 
I believe that some of the exaggerated claims made for various anti- 
histamine and chlorophyll preparations, when they were initially mar- 
keted several years ago, are representative of this situation. 

4. Claims which distort, exaggerate, or fail to qualify benefits 
which most users of a product may expect to obtain. 

5. Claims which either falsely state or imply that physicians gen- 
erally, and/or hospitals, regularly use a given product or the ingredi- 
ents contained in that product. 

6. Advertising which creates the erroneous impression through 
headlines or overemphasis of certain claims that the product is a cure 
or effective treatment for a disease or condition, when careful analysis 
of the copy itself reveals that it is intended to do no more than allevi- 
ate pains or symptoms associated with the ailment. 

7. Unwarranted emphasis on the safety of a product in advertising, 
when labeling requires cautionary statements indicating that the prod- 
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uct can be harmful under certain conditions. We think this false 
assurance of safety is particularly reprehensible in the case of mail 
order drug products, where the buyer has no opportunity to inspect 
labeling, directions, and warning statements in advance of purchase. 

8. False or deceptive dramatizations and testimonials. 

9. Terminology such as “wonder drug,” “miracle ingredients,” “rev- 
olutionary new discovery,” and “now “available without a prescrip- 
tion,” in connection with products containing drugs which have been 
in common usage and marketed under over- -the-counter labeling for 
many years. 

10. Claims which mislead through failure to disclose material facts. 

Now, I would like to take up some product categories where decep- 
tive or questionable advertising claims are most prevalent. 

Obesity remedies: The advertising of so-called obesity remedies or 
weight-reducing products is an area fraught with deception and out- 
right fraud. (See appendix, exhibit 3, p. "143 et seq.) This field is a 
p articularly fertile one for unscrupulous advertisers, in view of the 
millions of overweight people, and published medical data concerning 
the higher incidence e of heart disease, high blood pressure, diabetes, and 
so forth, among the overweight. According to our information, none 
of the known products available for over-the-counter sale will, in 
themselves, cause a reduction in weight. This can be achieved only by 
reducing the caloric intake in relation to maintenance requirements. 
Probably the most that such products can do is serve as an aid, pos- 
sibly more psychological than physiological, in helping the user to 
adhere to a low-calorie diet. 

There are a variety of products which are advertised with claims 
which imply that the product contains ingredients which will cause 
the users to consume less food, automatically, thus losing weight eas- 
ily and rapidly while continuing to eat what you like. Almost inva- 
riably these products as accompanied by a “plan” which requires that 
users follow a restricted diet. 

The National Better Business Bureau believes that advertising of 
a product for weight reduction which constitutes part of a “plan” 

r “method” should clearly reveal that a restricted diet is a part of 
the plan, when such is the case. We believe that any broadcast or 
printed advertisement which fails to disclose this basic fact, conceals 
material information to which the public is entitled; that advertising 
of an alleged weight-reducing product for use as a part of a “plan” 
should not state or imply that use of the product alone will cause 
weight reduction, when such is not the fact. Our views on such 
advertising are set forth in further detail in a bulletin entitled “Rec- 
ommended Minimum Standards for the Advertising and Selling of 
Alleged Weight-Reducing Products Involving ‘Pla ans’,” a copy of 
which has been supplied to your committee. (See appendix, exhibit 
7, p. 166.) 

Now, we discuss the so-called no-diet wonder drugs. 

We have detected a definite pattern in the advertising of different 
types of alleged obesity remedies. For example, one company will 
introduce a new kind of product and advertise it extensively with 
claims backed by pseudoscientific research. In a short time, there are 
many other companies using the same purported evidence to support 
equally extravagant claims for similar products. The newest type of 
such product which is flamboyantly advertised by various firms as 
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a “no-diet wonder drug” for reducing contains phenylpropanolamine 
hydrochloride. I will trace some of the dev elopments in the adver- 
tising of this drug as a so-called miracle drug for reducing. 

My first section deals with some background information leading 
up to the advertising. 

During the summer of 1956, a firm called Otis Laboratories, Inc., 
began adv ertising the product “E. E. D. R.,” consisting of a small 
dosage of ephedrine and a diuretic, with the false claim that the 
product “flushes fat right out of your body.” (See appendix, exhibit 
3s r 144.) The firm cited 3 medical literature references as purported 
substantiation of its contention that ephedrine is an appetite z »pres- 
sant; namely, 2 articles written by Dr. Leon 8S. Hirsh, which SRT NY 
in the Journal of Medicine (1939) (see appendix, exhibit t 2, p. 142), 
and the Ohio State Medical Journal (1940) (see appendix, exhibit 4, 
p. 161), and an article by Dr. S. William Kalb appearing in the Journal 
of the Medical Society of New Jersey (1942). (See appendix, exhibit 
1, p. 139.) These articles were primarily concerned with reporting on 
the use of phenylpropanolamine hydroc hloride to help control appetite 
in treating obese patients who had been placed on low-calorie diets. 
A copy of our bulletin exposing the Otis Laboratories’ promotion is 
attac hed. 

In October 1956, another concern, the North American Stevens 
Corp., began placing full-page ee headed: “Now! Re- 
leased to You! The First Wonder Drug for Reducing!” The prod- 
uct was called E. H. P. (Eat-Half-Plan). The copy claimed that 
after 27 years of research and thousands of reducing miracles per- 
formed in doctors’ offices, users of the product could lose up to 33 
pounds without a single hungry moment, and without giving up the 
foods they loved. It was claimed that the product caused users 
to stop eating halfway through their meals, and that the product— 
































must melt ugly, excess fat right off your body, before your very eyes, in the 
first 10 days alone—or every cent of your money back! 

The reader was assnred that the claims were not conjecture, ouess- 
work, or exaggeration, but established medical fact: that this plan 
was proven almost 100 percent effective in one of the most dramatic 
tests in medical history. The advertising was fortified with a “medi- 
cal proof” section of purported “medical case histories of incredible 
weight losses” which readers would logically assume were conducted 
with EK. H. P. 

Actually, E. H. P. contained only 10 milligrams of phenylpropanol- 
amine hydr ochloride, with caffeine, and vitamins C, B,,and B,.. The 
case histories reported in the advertising had been ‘extracted and con- 
densed, with highly pertinent details omitted, from Dr. Hirsh’s 1939 
article in the Journal of Medicine. For example, Dr. Hirsh had used 
the drug in dosages approximately 3 to 5 times greater than the 
amount contained in E. H. P., and as a supplement to other thera- 
peutic measures such as low-calorie diets, and in some instances the 
administration of thyroid and injections of pituitrin. This adver- 
tiser had no evidence whatever that his product E. H. P. would exert 
any effect on the appetite of users. The product was withdrawn 
from the market for a time but was later readvertised under the 
name “No-Di-Et,” the amount of phenylpropanolamine hydrochloride 
having been increased to 15 milligrams per tablet. 
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On February 13, 1957, the Post Office Department issued a fraud 
complaint against the North American Stevens Corp., and its owner 
subsequently signed an affidavit of discontinuance providing that the 
business would terminate as of May 24. 

In November 1956 there appeared full-page advertisements (see 
appendix, exhibit 5, p. 164) of the Alleghany Pharmacal Corp. for a 
product called Hungrex, which consisted of 25-milligram tablets of 
phenylpropanolamine hydrochloride. This advertising was headed: 
“Announcing the Most Powerful Yet Safe Reducing Drug Ever 
Released for Public Use!” Subheadings claimed: 


Federal health authorities now release safe drug for reducing that limits the 
ability of your body to produce sensations of hunger. Thus, for the first time 
in history, you lose weight fast without special diets of any kind, because you 
don’t feel hunger! Clinical tests on 1,880 fat people show fantastic weight 
losses ranging up to 9 pounds in 10 days! Seventeen pounds gone in 19 days! 
Twenty-five pounds lost in only 29 days! 

The copy claimed that P. P. A. (the firm’s trade name for phenyl- 
propanolamine hydrochloride)— 
is so safe to use you can now obtain it for the first time without a doctor’s pre- 
scription! * * * is so safe and harmless to take that you can even give it to 
pregnant women for effortless weight control, if used as directed ! 

The clinical tests on 1,880 persons referred to in the subheading of 
the advertisement pertained to the test reported in the 1942 published 
article of Dr. S. William Kalb. However, Dr. Kalb did not report 
on weight losses at all in his published article. Furthermore, of the 
total 1,880 patients, 464 were given phenylpropanolamine hydrochlo- 
ride only, and the dosage administered was 100 milligrams daily, 
whereas the maximum daily dosage of phenylpropanolamine hydro- 
chloride permitted for over-the-counter sale is 75 milligrams daily. 
All of the patients in the Kalb study were placed on a high protein 
diet. ranging from 600 to 1,500 calories daily. 

This advertising also contained a block of case histories, preceded 
by the statement: 

Doctors: Write on letterhead for astounding weight-loss results recorded in 
overall clinical tests on 1,880 people suffering from obesity. 

The case histories of weight losses which followed had no relation 
whatever to the study on 1,880 patients, but were extracted and con- 
densed, with pertinent details omitted, from Dr. Hirsh’s articles of 
1939 and 1940. 

Shortly after test market advertising appeared, the Alleghany 
Pharmacal Corp. had the advertisement reproduced in folder form 
and began direct-mail promotion of the product. Enclosed with 
these mailings was a special notice reading as follows: 


NOTICE 


It has come to our attention that several types of reducing products which 
claim to be “new” are putting letters similar to P. P. A. into their product name, 
or stating that they are “released for the first time,” “brandnew,” etc. 


DON’T BE CONFUSED—P. P. A. IS THE ONLY NEW TYPE OF WEIGHT-REDUCING PRODUCT 
THAT THE GOVERNMENT HAS RECENTLY RELEASED 


Therefore, for your own protection, look for these three letters—P. P. A— 
on the label. It is your assurance that you are actually obtaining the revolu- 
tionary new type of weight-reducing drug just released by Federal health au- 
thorities without a doctor’s prescription. The only type of nonprescription 
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weight-reducing product in history that can be labeled: “A treatment for 
besity.” 

Me ALLEGHANY PHARMAOAL CorP. 
In January 1957 there appeared full-page advertising of Fisk Re- 

search, Inc. (see appendix, exhibit 3, p. 153), for a product called 

ND-17, headed: 


Just released for sale without prescription by United States Government: First 
no-diet reducing wonder drug used successfully by thousands of physicians! 
Lose as many pounds as you like without diets of any kind, without exercise, 
without giving up the kinds of food you love to eat! 

Again, adver ising contained a “proof” block, claiming that clinical 
tests on almost 2,000 overweight people showed — weight losses, 
such as 9 pounds i in 10 days, 17 pounds in 19 days, 25 pounds in 30 
days, and 43 pounds in a few months. 

The major ingredient of this product is phenylpropanolamine hy- 
drochloride, 25 milligrams per tablet. Advertising claimed that it 
is the “only reducing product allowed to say right on the label ‘for 
treatment of overweight.’” The reader was warned not to— 
confuse ND-17 with any other product you have ever seen, heard of, or tried! 
ND-17 is a medical product * * * a reducing wonder drug unlike anything ever 
sold without a prescription anywhere * * *!” 

In a bold- ae, section of the copy bearing the heading “Is ND-17 
safe?” the reader is told: 

The ingredients in ND-17 have been more thoroughly tested over a longer 
period of time by more doctors in more clinics and more hospitals than any re- 
ducing product sold anywhere without a prescription. Doctors have proven time 
and again that ND-17 produces no unpleasant side effects, such as headaches, 
nausea, dizziness, nervousness, or any of the symptoms usually associated with 
reducing products. You may take ND-17 with complete confidence, content in 
the knowledge that the ingredients in this product have been released for sale 
without prescription by the United States Government. 

A copy of a bulletin issued by the National Better Business Bu- 
reau on this product is attached. The Post Office Department issued 
a fraud complaint against Fisk Research, Inc., on May 15,1957. As 
far as we know, there has been no disposition of the case to date. 

Also, appearing in January 1957, was advertising for Prescrip- 
tion 812 distributed by Lloyd- -Owen Drug Co., and sold through de- 
partment stores in certain cities. This adv ertising was headed : 

Now! Reducing wonder drug used by thousands of doctors available with- 
out a doctor’s prescription! Excess Weight Disappeared With Amazing Reduc- 
ing Drug Proved Safe and Effective in Medically Supervised Clinical Tests. 


It was claimed that: 

With Prescription 812 it is now safer, easier, and quicker to lose excess pounds 
than with any other reducing product approved for unrestricted sale to the pub- 
lie. 

Copy claimed that users would simply take a pleasant-tasting tablet 
before mealtime— 
then eat normal, enjoyable foods such as steaks, mashed potatoes, bread, butter, 
pastries, etc. Because Prescription 812 automatically cuts down your craving 
for foods, you simply stop overeating! 

The active ingredient of this product is phenylpropanolamine hy- 
drochloride, 25 milligrams per tablet. Yet, the advertising claims: 


No other reducing product contains the exact wonderworking ingredients 
that reduces appetite and, therefore, reduces weight! 
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Again, this advertising claimed that the miracle reducing ingredient 
in Prescription 812 was proved remarkably effective in one of the most 
dramatic tests in medical history. 

Also, in late January, full-page advertisements of the Wonder Drug 
Corp. appeared, promoting mail-order sale of Regimen tablets. (See 


. 12, supra; and appendix, exhibit 3, p. 155.) This advertising was 
headed : 


Amazing new medical release! (Available now without doctor’s prescrip- 
tion.) No-diet reducing with new wonder drug for fat people causes your body 
to lose weight the fastest acting way! No diet, no special eating, no giving 
up the kinds of food you like to eat, yet new wonder drug acts directly on the 
cause of your overweight. It’s safe * * * automatic. You must reduce up to 
6 pounds in 3 days * * * up to 10 pounds the first week * * * or you pay 
nothing! 





This product was later placed in drugstores for over-the-counter 
sale, and the same advertising was used, and still is, bearing the name 
Drug Research Corp. instead of the Wonder Drug Corp., both firms 
being enterprises of the same person and located at the same address. 
A direct-mail campaign for the product was also initiated in the name 
of Wonder Drug Corp. 

Regimen tablets contain phenylpropanolamine hydrochloride, 25 
milligrams per tablet, as well as benzocaine, ammonium chloride, caf- 
feine, and various vitamins and minerals. It is claimed that the 
three-way action of Regimen tablets makes it easier and faster than 
ever before to lose up to 40, 50, even 70 pounds. This advertising 
also claims that users can continue to eat “the same delicious foods” 
which they have always enjoyed, but they will stop eating before 
they are half through their meals. 

Under the subl reading “What New Safe Regimen Tablets Mean to 
You,” the following paragraph appears: 

Now, -with complete confidence in their safety and effectiveness you can take 
Regimen tablets—a combination of wonder drugs never before available except 
perhaps in a doctor’s prescription. But now this formula has been made so 
safe, so sure, that no prescription is needed. In doctors’ tests it has been 
proved effective and harmless to lungs, kidneys, liver, and other vital organs. 
Any normally healthy person may take Regimen tablets with complete assurance 


of their purity and safety. 

We believe it can be reasonably inferred from the above statements 
that the Regimen formulation had been clinically tested and proved 
to be safe and effective as a weight-reducing agent without dieting, 
for normally healthy persons, prior to placing it on the market. Yet 
no clinical tests had been conducted on the product at the time the 
advertising campaign was launched. Four months later the company 
reported that it still had no clinical-test report on the product, al- 
though it was stated that they were awaiting a report on such a test 
which had recently been completed. 

Regimen advertising falsely implies that physicians generally rely 
on drugs rather than diet: ary management in treating obesity. It 
also contains a copy block headed, “Medical Proof—The New Wonder 
Drugs Are Best,” which contains a bibliography of some articles pub- 
lished in medical journals which allegedly “prove” the efficacy and 
safety of the drugs present in Regimen ‘tablets. A review of the 
articles listed in the bibliography shows that they not only do not 
support the “no-diet” claims made for Regimen tablets, but actually 
refute such claims. A copy of the detailed bulletin issuei! by the 
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National Better Business Bureau on May 29, 1957, setting forth fur- 
ther details about the advertising of Regimen tablets, is attached. 

The Post Office Department issued a fraud complaint against the 
Wonder Drug Corp., and on June 24 the firm signed an affidavit of 
discontinuance, thereby eliminating mail-order sale of the product. 
Despite this fact, drugstore sale of ‘the product continues to be vigor- 
ously promoted in the name of the Drug Research Corp. 


In April, radio advertising was commenced for a product called 
7-Day Reducer, with the script reading in part as follows: 


Friends: From Government health authorities in Washington, D. C., a new way 
to reduce without diets, exercise, or dangerous drugs. Now lose up to 7 pounds 
a week, 15 pounds in 2 weeks, 30 pounds a month, with amazing 7-Day Reducer— 
the new wonder drug just released for public use by the United States Govern- 
ment. Here, for the first time, is a formula that actually melts away a pound 
of fat a day, yet is so safe it is used by doctors * * * even given to expectant 
mothers. It’s the first wonder drug of its kind to be awarded official approval 
by Federal health authorities. Yes; tests by research and Government scientists 
prove that 7-Day Reducer deadens your appetite * * * makes you immune to 
hunger * * * you still eat all the foods you like, but it’s just impossible to over- 
eat because your body automatically rejects excess fat-producing calories * * * 
you lose pounds and inches safely, day after day after day. Don’t just take our 
word, or the word of Government scientists who made this wonder drug possible. 
Prove it yourself on this free trial offer * * *. 


In June, the Rhodes Pharmacal Co. began advertising for its prod- 
uct “Trimet” for drugstore sale, with adverti tising headed as follows: 


THe Most Errectrive, SAFE Repuctine TABLET Ever RELEASED FOR PuBLIC SALE 


Clinically tested and used for doctors with remarkable results on many pa- 
tients in treatment of obesity. Works automatically to depress appetite. 
weight you want to take off—safely, rapidly, more comfortably. 
results or money refunded. 


Lose 
Get positive 


The product consists of a 25-milligram tablet of phenylpropanol- 
amine hydrochloride. This advertising also contains a medical proof 
section reporting 4 case histories of weight losses ranging from 814 to 
3314 pounds as “reported in medical journals. These four case his- 
tories represent material which has been extracted and condensed 


from Dr. Hirsh’s 1939 and 1940 articles, with pertinent data omitted. 
This copy block concludes : 


These medical results prove that you, too, can lose weight safely, more easily, 
thanks to the appetite depressant effectiveness of Trimet tablets, even if all 
other reducing aids have failed you in the past. 

In July, advertising appeared for a product called Curbws ate con- 
taining “controlene,” Nutrition Product Co.’s name for “the won- 


der ingredient phenylpropanolamine hydrochloride.” The advertise- 
ment was headed : 


New—the most effective safe reducing tablets ever available without prescrip- 
tion. Now lose weight without willpower. United States health authorities 
release amazing doctor-approved ingredient for sale to public. Take off pounds 
and pounds as excess fat disappears automatically—or pay nothing. 

Another firm has been recently formed to sell a product containing 
phenylpropanolamine hy drochloride, methylcellulose, and various 
vitamins and minerals through salesmen on a door-to-door ‘basis. 
Business opportunity advertising is being submitted to newspapers for 
distrit utors to sell the product as a weight reducer. We are currently 
in the process of developing further information on this enterprise. 
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We have just learned that still another firm is sending out direct- 
mail advertising for a— 
reducing wonder drug * * * just released for sale without prescription by the 
United States Government. * * * You lose up to 29 pounds the first month, up 
to 43 pounds or more in a reasonable length of time, without going on a diet, 
without exercise, without giving up the kind of foods you love to eat, without 
doing a single unpleasant thing. 

We are currently attempting to determine the formulation of this 
product. 

There appears to be no end to such promotions. We currently have 
several new ones under investigation. For example, products called 
Formula X-42 and Deltron Formula (see exhibit 6, p. 165) are cur- 
rentiy being promoted with identical direct-mail fliers, with only the 
product name and address differing. These fliers are headed: 

Lose 20 pounds in 14 days or double your money back—Released for the first 
time—The amazing scientific discovery that melts up to 50 pounds of ugly, 
deadly fat offi men and women. 


Again we see the claim that each product— 
was proven 100 percent effective in the most dramatic tests in medical history! 
It will work for you. 

It is claimed that Deltron Formula, or Formula X-42, is— 
fooiproof—not one failure has been recorded by the scientists who tested it. 
You cannot get hungry or feel weak. In fact it actually makes you healthier. 

On March 1, 1957, the National Better Business Bureau issued a 
bulletin (see appendix, exhibit 3, p. 150) to advertising mediums and 
others on phenylpropanolamine hydrochloride, detailing how adver- 
tising of the drug as a “no-diet reducing wonder drug” distorts medi- 
cal research, falsely implies United States Government approval, and 
exploits the public. The bulletin reported that the drug had been 
used for the symptomatic control of allegic manifestations of hay 
fever and bronchial asthma and for many years had been marketed 
under over-the-counter labeling for this purpose. It was explained 
that more recently the drug had received some acceptance from medi- 
cal authorities as an adjunct for controlling appetite in dietary 
management. 

However, the bulletin quoted the 1956 edition of New and Non- 
official Remedies, a publication sponsored by the American Medical 
Association, as stating: 

To depress appetite in obesity, 50 milligrams 2 or 3 times daily before meals 
for adults. 

Thus, it appears that the recommended dosage for depressing the 
appetite in obesity is a total of 100 to 150 milligrams daily, or 3314 
to 100 percent more than the maximum daily dosage permitted by the 
Food and Drug Administration for over-the-counter sale. The bul- 
letin also explained that the Food and Drug Administration and the 
American Medical Association were unconvinced of the validity of 
the claims for appetite depression advanced for the drug in adver- 
tising. 
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The bulletin explained that phenylpropanolamine hydrochloride 
may not be safe for all persons to take. The Food and Drug Admin- 
istration requires that any product containing this drug must carry 
a statement on labeling to the following effect: 

Caution.—Individuals with high blood pressure, heart disease, diabetes, or 
thyroid disease should use only as directed by a physician. Do not exceed 
recommended dosage. 

According to medical authorities, these are conditions to which 
obese persons are especially prone. It cannot be assumed that all per- 
sons suffering from such ailments are aware of their condition. 

It was explained in this bulletin that, contrary to advertising claims, 
appropriate dietary restrictions, while maint: lining an adequate in- 

take of necessary vitamins and minerals, is the basis of reducing pro- 
grams generally, with drugs prescribed in selected cases as a “e rutch” 

fo aid the user in adherit ig to a particular dietary program. The 
bulletin concluded that cbesity is recognized as a major health prob- 
lem and as such its treatment and correction should be accomplished 
under the guidance of competent medical supervision; that the Na- 
tional Better Business Bureau believes that the dissemination of ad- 
vertising which deceptively leads overweight persons to believe that 
they can perm: anently resolve this problem by taking a “wonder” pill 
before each meal, with no concern whatever about altering their die- 
tary habits, is false and, therefore, a gross disservice to the public. A 
copy of the bulletin is furnished. 

In connection with our investigation of alleged weight-reducing 
products containing phenylpropanolamine hydrochloride, the Na- 
tional Betier Business Bureau has reviewed a considerable number 
of published articles concerning the drug; has obtained opinions from 
certain medical groups as wi as opinions of some individual physi- 
cians who have publis hed such articles; and has requested each indi- 
vidual advertiser to submit substantiation in the form of competent 
clinical test ev ide nce that this drug, in the dosage contained in a given 
product, will depress the appetite of obese users generally to the extent 
that they will automatically lose weight as is claimed in advertising. 
We have yet to see any acceptable evidence that the drug, in the dosage 
permitted for over-the-counter sale, will produce such results as cited 
previously in this testimony. Even in medically prescribed dosages, 
the drug is used as an adjunct to dietary measures. 

Arthritis preparations: Arthritis is an extremely complicated con- 
dition of a serious character, Competent tre: tment can be prescribed 
only on the basis of painstaking ee by a properly qualified 
physician. For this reason, the National Better Business Bureau 
recommends that no product be advertised to the public for the self- 
treatment of arthritis. Although there are preparations which afford 
limited temporary relief from painful symptoms of arthritis in some 
cases, we believe that any possible benefit offered is far outweighed by 
the irreparable injury which may be done those who are thus en- 
couraged to forego proper medical atention from the very beginning. 

The products advertised for the self-treatment of arthritis usually 
consist of various combinations of analgesic ingredients, the properties 
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of which have been known to medicine for years. Yet, they are fre- 

quently advertised in such a manner as to lead the public to believe that 
some “new medical discovery” has been made which will be effective 

in treating their conditions. For example: 

A preparation containing sodium gentisate and salicylamide—both 
having analgesic action similar to aspirin—has been advertised : 

* * * Announces long-awaited news for all who suffer from arthritis, rheu- 
matism * * * The amazing “new wonder drug” hailed on radio by one of Amer- 
ica’s leading news columnists * * * medicine’s newest weapon for relief of pain 
may at long last enable many tortured victims of arthritis, rheumatism, and 
a host of other painful joint and muscle diseases to return to a comfortable, 
active, useful life—free of crippling pain and without fear of harmful aftereffects. 


A product containing sodium salicylate, acetophenetidin, and caf- 
feine is advertised with the followi ing bold headlines: 

Revolutionary new formula acts fast! Take one “golden” tablet tonight and 
wake up tomorrow morning without arthritis-rheumatism pains * * * or pay 
nothing! Enjoy blessed relief all day * * * all night! Famous arthritis doc- 
tor discovers new type “golden” tablet. * * * So potent—just two tablets work 
all day * * * all night to relieve arthritis inflammation, stiffness, and crippling 
disabilities due to pain. 

Another product containing sodium salicylate, para-aminobenzoic 
acid, and vitamin C was offered last winter with advertising headed: 

New hope for victims! At last. You may never suffer another pain due to 
arthritis or rheumatism * * *. Round-the-clock relief now possible * * * medi- 
cally approved, clinically tested formula prescribed by doctors in thousands of 
diagnosed cases * * *, Now available without prescription at all leading drug- 
stores! 

The fact that analgesic products, such as aspirin and similar com- 
pounds, afford temporary relief to many sufferers from arthritis is 
not doubted. What is questioned is the advertising of such products 
which implies that victims of arthritis and rheumatism generally will 
be completely freed of pain when such results are not possible. 

wat anquilizing” pills: It appears to us that as a result of the pub- 
licity accompanying the development of the new prescription drugs 
for use in treating emotional disturbances, some proprietary products 
containing ingredients which have been in common usage for many 
years, and functioning in a different manner than the new prescrip- 
tion drugs, are now being advertised as “tranquilizing pills.” For 
example: 

A product called TR-34 was offered by the N vorth American Stevens 
Corp. earlier this year in full-page advertisements headed—“Now! 
A Tranquilizing Pill Without a Doctor’s Prescription.” The copy 
further claimed : 

Released to you for the first time! An entirely different kind of “calm-down 
pill” that helps you fight nervousness, fight tension, fight aggravation, headache, 
and anxiety like nothing you have ever tried before without a doctor’s prescrip- 
tion! * * * The wonder working ingredients in these pills are being recom- 
mended by leading specialists all over America. They are used to fight the 
terrible, frantic depression caused by constant anxiety! They are given in almost 
every clinic, hosnital, and doctor’s office in the world—to men and women of all 
ages, who need doctor-prescribed help to break the continuous chain of worry, 
tension, 2nd anxiety that is ruining their lives today! 

The advertising also claimed that TR-84 would give the “same kind 

ase 
of blessed relief” as prescription tranquilizers, such as Miltown and 
Resperine, and that the price of 30 capsules ($2.98) was less than 
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one-half the cost of prescription tranquilizers. The product was 
described as— 


a tiny harmless capsule that you can take anywhere, any time, according to 
simple directions—and take safely as much as 2 to 4 times a day without the 
slightest fear of forming a habit! 

This product consisted of ordinary triple bromides, phenacetin, and 
passiflora—passion flower, which has no medically recognized effects. 
In contrast to the safety claims made in advertising, purchasers of the 
product found that directions stated : 


We do not recommend that you take this product continually over a 


long 
period of time. 


Directions recommended a specific limited dosage schedule, and 
contained the following warning statement : 

Notr.—Not to be taken by people suffering from kidney disease or mental 
derangement. Excessive or prolonged use may in some instances lead to skin 
rash. If nervous symptoms persist, or are unusual, we suggest you consult your 
physician. 

With respect to the claim that the wonder-working ingredients in 
these pills are given in almost every clinic, hospital, and doctor’s 
office in the world, we were advised by medical authorities that, on 
the contrary, most physicians, aware of the toxic potenti: alities of 
chronic bromide adininistration, have avoided use of this drug; that 
passiflora is used almost not at all. 

It is not suggested that taking a bromide to relieve an occasional 
headache will be dangerous. However, this and similar products are 
advertised to alleviate persistent nervous conditions, which may be 
complicated. Medical authorities warn that continued use of bromides 

carries with it the definite possibility of cumulative poisoning. Per- 
sons using a bromide-containing preparation may unwittingly con- 
tinue to take it for the relief of the very sy mptoms. which the bromide 
itself is producing. Mental disturbance is the most serious conse- 
quence of bromism, although other grave effects can occur. Bromides 
should not be used for unlimited “periods, and are definitely more 
hazardous for persons on a low-salt diet or those with a mental dis- 
turbance. For these reasons, it is the opinion of these authorities that 
unsupervised use by the general public of such a product as TR-34 is 
potentially dangerous. 

As for the claim that the price of $2.98 for 30 capsules was less 
than one-half the cost of prescription transquilizers, we found that 
the leading prescription transquilizers were available in quantities 
of 30 at prices ranging from $3 to $4. 

On May 13, the Post Office Department issued a fraud complaint 
against the North American Stevens Corp., and on the following day 
the firm signed an affidavit of discontinuance to become effective as 
of July 15. 

During the past 2 years a product called Orbacine—initially mar- 
keted under the name of “Cerene”—which contains ammonium bro- 
mide, potassium bromide, and niacinamide hydrobromide has been 
promoted for mail-order sale. Small advertisements in newspapers 
and magazines refer to the formulation as a new discovery which 

‘alms and tranquilizes nerves and is never habit forming, and solicit 
readers to write for further information. 
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A current promotional letter states that Orbacine is not one of the 
new tranquilizers; that these compounds are sold only under a physi- 
cian’s prescription. The letter goes on to say that while Orbacine is 
different, it is calming and tranquilizing to the nerves, and refers to 
it as a “tranquilizing medicine.” The reader is assured that the prod- 
uct is never habit forming, that it is safe and harmless, and never leaves 
after effects when taken as directed on the label. 

However, purchasers of the product find the following warning 
statement on labeling: 

Caution.—Do not take more than the recommended dosage. Should not be 
used by persons suffering from kidney disease. Overdosage or excessive use may 
be harmful. If nervousness persists, consult your physician. 

On July 12, 1956, the Post Office Department issued a fraud com- 
plaint naar Winters & Co. in connection with the sale of Orbacine. 
Hearings were a held. As far as we know, the hearing 
examiner has not yet handed down an initial decision in "the case. 

Another product called ‘Tranquil is advertised as an “amazing new 
medical formula for nervous tension * * * safe, tranquilizing aid.” 
Copy describes the product as “one of science’s most p romising tran- 
quilizing compounds” for nervous tension and states that it is “scientif- 
ically formulated like a doctor’s prescription.” The reader is assured 
that the product is safe and that he can use tranquil tablets whenever 
necessary. At the same time, the advertising states that for best results 
use only as directed on the label. 

Purchasers of the product find that it contains over 20 ingredients, 
including ordinary triple bromides, an antihistamine, an analgesic, 
plus various vitamins and other ingredients. Labeling states: 

Do not exceed more than 5 (tablets) in 24 hours except on doctor’s advise. If 
symptoms persist after 21 days, discontinue use and consult your doctor. Some 
drowsiness may occur as part of the relaxation process; if it does, do not drive 
or operate machinery. 

Caution.—Use only as directed. Continued use or dosage in excess of that 
recommended may result in serious effects. Not for use by children or persons 
with kidney disorders unless advised by doctor. Discontinue use if skin rash 
occurs, if dizziness or biurring of vision results, or if nervous symptoms persist, 
and consult your doctor * * *. 

The Food and Drug Administration has made a seizure of this 
product on the basis that both the name of the product and labeling 
representations suggest and represent that the product is one of the 
recent “tranquilizing drugs,” that the words “tranquil” and “tran- 
quilizers” as applied to drugs have acquired a special meaning to con- 
sumers and may not be applied to bromides. As far as we know, the 

case has not yet been tried. 

Another product, Paradorm, containing antihistamine, salicyla- 
mide—an analgesic agent—and certain vitamins is currently be- 
ing promoted as the— 


safe alternative to the tranquilizer finally available without prescription * * * 
relax nervous tension fast * * * 


Advertising explains: 


for jittery upset victims of nervous tension the new prescription tranquilizers 
proved a blessing. Unfortunately, their potential hazards require strict super- 
vision by doctors. But now, a new scientific advance offers medically safe relief 
from the nightmare of nervous tension—without the risks and the uncertainties 
of tranquilizers. 
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Advertising refers to the product as a “doctor’s new discovery” and 
claims that no other formula combines medically proved ingredients 
to work such nerve-relaxing magic in three ways as set forth in the 
advertising. 

Labeling describes the product merely as “an aid in the relief of 
nervous tension.” Directions state: 

For continuous use or for dosages in excess of 4 tablets within any 24-hour 
period, consult a physician. Important: The sedative and calming effects of 
Paradorm are sometimes accompanied by drowsiness. If drowsiness occurs do 
not drive or operate hazardous machinery. 

There is no ingredient in this product which has not been available 
without a prescription for a Haha of years. The antihistamine con- 
tained in the product, methapyrilene hydrochloride, which is referred 
to in advertising as “a miracle drug,” is the principal ingredient in 
numerous produce ts promoted by various firms during the past several 
years as nonprescription sleeping pills. 

It is our understanding that the Food and Drug Administration 
believes that antihistamines cannot properly be offered as tr: anquiliz- 
ing compounds. 

Hair and scalp specialists: Although it is a medically accepted fact 
that there is no cure or preventive treatment known to medical science 
for common baldness, nevertheless, we still have firms advertising so 
as to imply that they can prevent or overcome baldness, grow hair, 
and so forth. The Federal ‘Trade Commission has issued several com- 
plaints and some orders during recent years, and numerous fraud 
orders have been issued by the Post Office Department. Nevertheless, 
the advertising of baldness remedies continues to exploit man’s desire 
to retain his hair. 

Cosmetic products: There is sometimes a rather thin line between 
products which are classed as cosmetics and those which may tech- 
nically be classed as drugs under the Food, Drug and Cosmetic Act. 
It appears to us that false and deceptive claims for various types of 
cosmetic preparations are steadily increasing. Claims that contours 

can be changed, skin made many years younger, wrinkles and other 
facial lines banished, facial muscles lifted, enlarged pores reduced, 
and so forth, are becoming more rampant. Yet, it is a fact that no 
known externally applied cosmetic preparation can overcome these 
signs of the aging process. 

‘It is our understanding that none of the governmental enforcement 
agencies has had sufficient funds or facilities to devote attention to 
all fields of advertising, and that for this reason very little has been 
done in recent years w ith respect to the cosmetic field, unless there was 
reason to believe that a particular product might be injurious to 
public health. We, of course, agree that priority should be given to 
deceptive advertising which exploits the public to the detriment of its 
health, but we believe that enforcement facilities should be adequate 
to protect the public pocketbook as well. 


GOVERNMENTAL ENFORCEMENT AGENCIES 


There are many laws in existence which enable certain govern- 
mental agencies to act against false or deceptive advertising and 
labeling. However, it appears to us that there is not always suf- 
ficiently adequate or prompt enforcement of these laws. 
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I would make it clear that the National Better Business Bureau is 
not criticizing the personnel of our enforcement agencies for this sit- 
uation. No finer corps of law-enforcement officers exists than those 
in the postal inspection service. Representatives of the Federal Trade 
Commission visit our office almost daily, and it has been our experience 
that they are uniformly able and dedicated public servants. We have 
nothing but admiration for the officers of the Food and Drug Admin- 
istration. 

One of the most serious deterrents to effectively combating false 
advertising is the length of time presently consumed before corrective 
action is taken, both in the investigation of cases prior to taking initial 
formal action, and then in carrying the cases through to final decisions. 
Months and sometimes years elapse before a deceptive practice is 
stopped. We believe that the governmental agencies having jurisdic- 
tion over the regulation of national advertising should be strength- 
ened so as to be able to act more expeditiously in curbing questionable 
and particularly fraudulent advertising. 

We believe it would be helpful in controlling quackery in medical 
advertising if the Federal Trade Commission could make greater use 
of its injunctive powers. Such action might serve the public interest 
in curbing the use of false advertising of drugs, devices, or cosmetics 
in those cases where the Commission has data sufficient to justify a 
district court in stopping the advertising pending trial. The public 
is not now shreaatare protected from exploitation by the “hit and 
run” type of promoter, if the Commission follows its normal time- 
consuming procedures in conducting a routine investigation of the 
promoter who times his advertising to make a killing before the Com- 
mission or any other governmental agency can stop him. 

The Post Office Department is the most effective agency of Govern- 
ment in combating fraudulent advertising of products marketed by 
mail order. But again, its effectiveness is often impaired by the time 
required to carry a case through from initial investigation to the issu- 
ance of a fraud order. 

This delay, which may extend to a year or more, makes it possible 
for unscrupulous mail-order advertisers to blanket the country with 
advertising containing false or fraudulent claims concerning their 

yroducts, with the knowledge that they may perhaps be able to sell 

Eoadiads of thousands of dollars worth of merchandise before the Post 
Office will be in a position to take corrective action. In fact, by the 
time the Post Office issues a fraud complaint, many firms have ex- 
hausted the market for the particular product being promoted. They 
are then quite willing to enter into affidavits of discontinuance, agree- 
ing to go out of business rather than defend the action. Frequently, 
in contemptuous disregard of the law-enforcement agencies and the 
public interest, they have already launched a similar false advertising 
campaign for another product, or the same product under another 
name, or may do so within a matter of days or weeks. And so the pat- 
tern continues. 

In some instances, unscrupulous advertisers adopt delaying tactics 
to prevent issuance of a fraud order for several months to a year or 
more during which time they are able to continue to advertise their 
products in such mediums as will accept their copy. If enough me- 
diums reject their advertising, they purchase mailing lists and conduct 
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extensive direct-mail campaigns. Another dodge may be to get retail 
outlets to stock the product and advertise it over their own name. 
With sales now taking place over the counter instead of through the 
mails, the promotion is thus removed from the jurisdiction of the Post 
Oftice Department. 

It is our belief that the Medical Fraud Unit of the Post Office De- 
partment should be strengthened as to staff and facilities, so as to be 
able to fuction promptly ‘and effectively against fraudulent advertis- 
ing in the drug and cosmetic fields. 

It is our belief and recommendation that greater use be made of 
criminal prosecution by the Department of Justice against the pro- 
moters who repeatedly use fraudulent mail-order advertising to ex- 
ploit the public. We believe that vigorous criminal prosecution might 
have the deterrent effect which routine postal fraud orders apparently 
do not have on such offenders. 

It may be pertinent to interpolate here the records of a few of the 
persons who have operated more than one firm which has been the sub- 
ject of fraud actions by the Post Office Department : 

Filmarte Glamour, an enterprise of John T. Andreadis, was the 
subject of a postal fraud order in October 1946 as a result of the adver- 
tising claims made for a so-called Glamour Mold Self-Massage Kit 
which allegedly would cause users to lose weight in pounds and inches 
exactly where needed. In February 1948, Hollywood Beauty Con- 
sultants, another Andreadis enterprise, was the subject of a postal 
fraud order in connection with the advertising of a “Hollywood Two- 
Way Plan” and “Hollywood Body Toner” for reducing. 

In May 1955, Mr. Andreadis signed an affidavit of discontinuance 
with the Post Office Department “for the Drug Research Corp. and 
Protam Pharmacal Co., firms which had been cited in a fraud com- 
plaint in connection with the sale of Sustamin for arthritis and rheu- 
matism. A postal fraud order was issued on February 11, 1957, 
against the Columbia Research Corp. and Allerton Pharmacal Corp., 
enterprises of Mr. Andreadis, in connection with the sale of Propex 
tablets for reducing. An application was subsequently filed in a Fed- 
eral court in behalf of these two firms, for an injunction to restrain 
enforcement of the order. We do not know at this time whether 
decision has been reached. 

On June 24, 1957, the Digest Pharmacal Corp. and the Wonder 
Drug Corp., both Andreadis enterprises, entered into affidavits of dis- 
continuance with the Post Office Department after having been served 
with fraud complaints in connection with the advertising of Digest 
and Regimen tablets for reducing. 

Three firms owned by Harry H. Patterson have been the subject of 
Post Office fraud complaints in connection with the sale of alleged 
weight-reducing preparations. Two of these firms, Chatham Health 
Products, Inc., and Harper Products, Inc., signed an aftidavit of dis- 
continuance with the Post Office in January 1955 whereby they agreed 
to discontinue the sale of a product called Appedrin. In October 
1955, W. H. Pilgrim & Co. stipulated with the Post Office Depart- 
ment that the specific advertising representations in connection with 
the sale of Calono for weight reduci ing, which had been set forth in 
the fraud complaint, had been discontinued and would not be 
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sumed. Mr. William Tarr, who appeared as an officer of W. H. Pil- 
grim & Co. and_was also affiliated with Chatham Health Products, 
Inc., and Harper Products, Inc., later appeared as manager of the 
mail-order promotion of Otis Laboratories, Inc., for the alleged 
weight-reducing product called E. E. D. R., a promotion which has 
been cited prev “iously in this report. A fraud complaint was issued 
against Otis Laboratories in December 1956, and hearings were subse- 
quently held. As far as we know, an initial decision has not been 
rendered. 

It appears that a determined man in the area of alleged bust de- 
veloping is Emanuel—or Manny—N. Kolkey. In 1954 “Mr. Kolkey 
was a principal of Penn Pharmaceutical Distributing Co. and World- 
wide Pharmacal Distributing Co., which were promoting. respectively, 
Charm-On and Kurvon to develop “full, firm, natural bosoms.’ 
After being cited with fraud complaints, both firms signed affidavits 
of discontinuance. In late 1955, Mr. Kolkey appeared : as a principal 
of Hub Distributors, Inc., which was advertising a product of the 
same formulation called Formette. A postal fraud order was issued 
against Hub Distributors, Inc., on January 11, 1956. In late 1956 
Mr. Kolkey appeared as president of Tyler P harmacal Distributors, 
whic h was placing advertising for “Pro-Forma” as a product which 

“may help you to round out, firm up your natural bosom.” This 
firm was cited with a fraud complaint in October 1956. As far as we 
know there has been no final disposition of this case. 

Three enterprises of Eugene M. Schwartz have been the subject of 
postal fraud complaints within a period of a year. In June 1956, the 
Pioneer Drug Co., of which Mr. Schwartz was a partner, signed an 
affidavit of discontinuance in connection with the sale of C. C. P. 
(calorie control plan), an alleged weight-reducing product, which 
was claimed to “float fat right out of your body.” In May 1957, he 
entered into an affidavit of discontinuance, agreeing to discontinue 
oe promotion of both an alleged weight-reducing remedy called 

H. P. or No-Di-Et, and of TR- 34, an alleged nA ae pill, 
w which products he promoted in the name of the North American 
Stevens Corp. 

House of Glamour and Potter Products, enterprises of Harry 
Zucker, were the subject of a fraud order in March 1956 in connection 
with the sale of a depilatory called Formula 23 as a permanent hair 
remover. Slim Suits Corp., another enterprise of Mr. Zucker, was 
the subject of a fraud order in June 1957 in connection with the sale 
of a steam-bath suit for weight reducing. 

Sometimes the names of relatives of a person whose activities have 
been curbed by postal-fraud actions, appear as principals of new com- 
panies which engage in similar practices. Such techniques permit 
multiple offenses ~ ‘without the appearance of the promoter’s name in 
the record in a succession of violations, thus encumbering effective 
prosecution of the undisclosed principal. 

For instance, Gum Products Co., an enterprise with which Nathan 
(or Nat) R. Sokol was affiliated, was the subject of a postal fraud 
order in October 1953 in connection with the sale of Karex Chewing 
Gum for weight reducing. In August 1954 a fraud order was re 
against Laurel Co. and Laurel- Imperial Sales, firms operated by Nat 
R. Sokol and his wife, in connection with the sale of a depilatory 
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variously called Hairout Remover and Har-Out Cosmetic Hair Re- 
mover Cream; with claims that the product would permanently re- 
move hair. In September 1954 a fraud order was issued against the 
Gem Co., operated by Nat Sokol and his brother-in-law, Morton Barel, 
in connection with the sale of a massage device for spot reducing 
called Redusaway. In December 1954, the Davlo Co. executed an 
affidavit of discontinuance after being cited with a fraud complaint 
in the sale of a depilatory with claims of permanent hair removal such 
as had been used by the Laurel Co. The affidavit was signed by a 
woman who was then secretary to Nat Sokol. Im December 1955 a 
fraud order was issued against Depil Products Corp. and Palace 
Sales, enterprises of Nat Sokol, in connection with the sale of a 
depilatory. 

As for Nat Sokol’s brother-in-law, Morton Barel, named in the 
Gem Co. fraud order cited above, Mr. Barel had previously operated 
as the Larab Co. against which a fraud order was issued in January 
1951. This company had falsely and fraudulently represented a hor- 
mone cream in selling it as a bust developer. In June 1951 a fraud 
order was issued against the Easy Bee Co., which was the same enter- 
prise as operated by Mr. Barel under the name of Larab Co. A 
fraud order was issued in February 1951 against N. R. G. Products, 
a trade style under which Mr. Barel was selling certain tablets which 
were falsely and fraudulently represented to be a cure for lost man- 
hood. 

In March 1957, a fraud order was issued against the Willow Co., 
an enterprise of Sheryl Barel, wife of Morton Barel, in connection 
with the advertising and selling of “Model Hormone Creme” for bust 
developing. According to the fraud order, the Willow Co. was sell- 
ing an identical product with almost identical representations as had 
been used by Morton Barel when he operated as the Larab Co. and 
the Easy Bee Co. in 1951. 

Nat Sokol, through his advertising agency, Laurel Advertising, 
Inc., continues to place advertising for depilatories under various 
names and addresses, with claims implying permanent hair removal 
which are almost identical to those cited in fraud orders previously 
issued against such enterprises. 

The data cited above does not necessarily represent a complete rec- 
ord of Post Office Department actions against enterprises of some of 
the named persons. However, it is quite obvious from these examples 
that postal fraud citations alone do not effectively curb the treudiildnt 
advertiser. 

To return to our recommendations, we also believe the public inter- 
est would be served were extensive publicity given to postal fraud 
complaints, fraud orders, and affidavits of discontinuance, and we 
would sorecommend. Such publicity would help to educate the public 
and thereby tend to protect it against such schemes. 

All governmental enforcement agencies must assume the burden of 
proof in any action brought against an advertiser—the Post Office 
Department must not only prove that the advertising is fraudulent, 
but that intent to defraud exists. Therefore, we believe that it is of 
paramount importance that these agencies have adequate testing and 
research faciliies, or access to such facilities, to enable them to develop 
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competent evidence to sustain that burden of proof, and we strongly 
recommend that such facilities be provided. 

Mrs. Grirrirus. Thank you very much for your testimony. 

It is an excellent statement, and I am sure that everyone has a few 
questions they would like to ask. é 

I would like to ask you Miss Russ: How does the Better Business 
Bureau determine which of these companies is wrong, which advertis- 
ing is wrong. Do you wait until you have a complaint or are you 
checking these things all the time? 

Miss Russ. We do not wait until we have a complaint. We work 
very closely with advertising mediums, and sometimes we first hear of 
a product when a network, a magazine, or a newspaper may call and 
say that they have been submitted copy for a new product. We will 
proceed from there to ask the advertiser for sample labeling and sub- 
stantiation of advertising claims. 

Sometimes it is even difficult to get the street address of some of 
these companies. 

Mrs. GrirFirus. Do you know whether the magazines and the net- 
works also refer such advertising to FTC and Pure Food and Drug 
and other governmental agencies ? 

Miss Russ. I do not know, but I think it would be rather unusual for 
them to do so. 

Mrs. Grirritus. What is your arrangement with them that they 
refer them to you? 

Miss Russ. They use us as a source of information. Many mediums 
are among the membership of the National Better Business Bureau and 
they use the bureau as a means of checking on the accuracy of copy 
claims as well as obtaining background information on business firms. 
Many times they will send us complete copy and ask us to go over it in 
the light of any factual information we have in relationship to the 
ingredients of the particular product. 

Mrs. GrirrirHs. Is this a voluntary policing? 

Miss Russ. Yes—on the part of the networks, the magazines, and the 
newspapers. Most magazines have their copy-acceptance departments 
as do newspapers and radio and TV have continuity-acceptance 
departments. 

Mrs. Grirritus. Are they worried or not worried over the fact that 
a Federal action or an individual action may be brought against them 
for false advertising ? 

Miss Russ. You are speaking of the media now ? 

Mrs. Grirrirus. Yes. 

Miss Russ. I cannot speak in their behalf. 

Mrs. Grirrirus. Are some of these actions that are brought brought 
against the mediums themselves ¢ 

Miss Russ. In the past they have not been. 

Mrs. Grirrirns. Does the Better Business Bureau ever act indi- 
vidually as a complaining witness against any of these people? 

Miss Russ. What do you mean, “as a complaining witness” ? 

Mrs. Grirrirus. That is, do you take them into court, into a crim- 
inal court ? 

Miss Russ. No; we do not. 
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Mrs. Grirrrrus. Do you sometimes solicit a witness to appear in an 
action against them ? 

Miss Russ. No; we do not. We were established originally to try 
to encourage more voluntary self-regulation on the part of business. 
We have no punitive powers as far as bringing any action against 
anyone is concerned. 

Mrs. Grurrirus. Individual better business bureaus, I am sure, 
sometimes do that. I just wondered if in this case, where you are 
working really with the national problem, you do not solicit prosecu- 
tion against these firms, and I take it you do not. 

Miss Russ. No; we do not. We attempt to get the advertiser him- 
self to correct his copy and to describe the product accurately. In 
those cases where we cannot get such cooperation we then refer the 
matter to the proper governmental agency which does have the juris- 
diction to take action as well as issuing a detailed bulletin on the 
advertising. 

Mrs. Grirrirus. You have made some suggestions by which the 
Government might improve itself and I think they are excellent 
suggestions. 

Would you suggest that it might be a good idea if advertising were 
referred to a proper department of the Government for them to ‘check, 
as you now tell me that the mediums sometimes refer such adver- 
tising claims to you? 

Miss Russ. You understand that mediums are interested in knowing 
nothing about the accuracy of the copy claims before they accept the 
advertising. 

Mrs. Grirrirus. Of course. 

Miss Russ. Many times they will not take the copy at all. Other 
times they will demand various changes in the claims before they 
will accept the copy. 

Others, of course, do not demand such changes. I am sure mediums 
are well aware of the fact that they can refer matters to the Federal 
Trade Commission or can consult with the Commission. Were you 
thinking in terms of their having the copy screened by an agency ? 

Mrs. Grirrrrus. Would you think it would be a good idea to re- 
quire it ? 

Miss Russ. No; I do not think so. 

Mrs. Grirrirus. May I ask why? 

Miss Russ. I should think it would be an impossible job to require 
that any mediums to whom advertising was submitted pass it along to 
a governmental agency for review. 

Is ths 7 what you had in mind? 

Mrs. Grirrirus. They only refer to you the things that they con- 
sider to be questionable themselves ? 

Miss Russ. Not only those, but any products that they may not know 
anything about. We may not know anything about them either, and 
we will then start an investig ation to obtain information. 

Mrs. GrirFitas. Do you think it would be more difficult to refer 
to Government than just to refer to you? 
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Miss Russ. Well, I cannot conceive of a situation where there could 
be any governmental agency or that we would ever recommend that 
we have any governmental bureau that would be required to pass on 
all advertising before it appears. 

Mrs. Grirrirus. It is just the advertising that you are now passing 
on. How many people do you have working for you to pass on this 
advertising or to make a suggestion ? 

Miss Russ. We have over 40 people on our staff. 

Mrs. Grirrirns. It would not be impossible for the Government to 
duplicate that. 

Miss Russ. Are you talking about whether it should be required 
that advertising mediums send all copy to a governmental bureau to 
pass on for acceptance ? 

Mrs. Grirrirns. Not all copy; the ones they feel are false to begin 
with. 

Miss Russ. How can they know whether something is false when it 
is first presented to them ? 

Mrs. Grirrirus. How do they know when they send it to you? 

Miss Russ. Many times we have no information either, and then 
we start to develop information. We first ask the advertiser for 
sample product labeling and whatever evidence he wishes to submit. 
We write to the American Medical Association, to officials of the Food 
and Drug Administration, perhaps to the New York Academy of 
Medicine. You must remember, too, that in the medical field there is 
often no black or white area; that many times there are certain 
theories which have not been accepted yet by the medical profession, 
as they feel they have not been conclusively proven. Yet a number 
of advertisers may have some of their own research work done, and, 
of course, they are entitled to refer to their research work in advertis- 
ing. Our procedure i is to try to discuss these things with them, and 
if they are not presenting the material accurately in adv ertising, to 
get them to do so Many of them, of course, while they are claiming 
to have clinical tests, may not have them. On the other hand, they 
may have some good material. 

Mr. Harpy. I wonder if thinking along the lines that you are, Mrs. 
Griffiths, if actually the better approach would not be the approach 
of putting on the advertising the responsibility for being sure that 
he was not making false advertising and providing some sort of a 
penalty rather than a governmental agency to screen these things 
before the fact. 

I have been very much impressed with this presentation. 

Mrs. Grirrirus. Excellent. 

Mr. Harpy. I have wondered a little bit about the amount of effort 
that the Better Business Bureau has made to secure voluntary coop- 
eration on the part of their advertisers and what kind of responsi- 
bility you got. Did you talk to any of these people yourself? 

Miss Russ. Which ‘people? 

Mr. Harpy. These advertisers. 

Miss Russ. The men, the advertisers of these particular products? 

Mr. Harpy. Yes. 

Miss Russ. Oh, yes. 

Mr. Harpy. You have given us some very fine illustrations. I won- 
dered what they said when you talked to them. For instance, on this 
weight reducing, these people that produce these weight-reducing 
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products, did you go to see some of them yourself and suggest they 
might be making false statements or misleading statements ? 

Miss Russ. Yes. I prefer putting things in writing, and many 
letters also have been written. 

Mr. Harpy. Did any of them give any indication of correcting their 
false statements ¢ 

Miss Russ. No; I don’t believe so. There is always the standard 
phrase, “we disagree with you.” 

Mr. Harpy. I do not know how anybody can disagree with you. 

Miss Russ. I wish I had you in the conference room with some of 
these advertisers. 

Mrs. Grirrirus. I was impressed by your suggestion of the better 
use of the injunctive power. I must say that I think that would be a 
realremedy. For instance, if at the time cigarette manufacturers had 
first started advertising filters as making the cigarette safe, if they 
could have been enjoined then until they could have proved it—— 

Mr. Piarrneer. I think there may be an obstacle to that since under 
existing law the FTC can obtain an injunction in the case of drugs— 
as well as foods and cosmetics—but not with respect to cigarettes. 

Mrs. Grirrirus. She is suggesting it on everything, that the in- 
junctive power would be a very effective power. Of course, it is a 
very effective power. The difficulty is, by the time you can correct 
them they have toned down the advertising, but they have already 
trained millions of people. They have sold them on an idea. For 
example, I understand that some 30 years ago we were made aware of 
the fact that goiter was the result of insufficient iodine in the system 
and women were urged to use iodized salt. Now, I understand from 


my friends in home economics that the incident of goiter is rising, 
and it is because a generation of housewives are now keeping house 
who are unaware that iodized salt would stop this problem. If you 
permit people to continue advertising over a period of time and then 
Just permit them to change their claims, the real trouble has already 
occurred. 

Miss Russ. The impression has already been established. 

Mrs. Grirriras. The injunction would be a real safeguard. The 
difficulty of the injunction is, where would the complaints come from ? 

Miss Russ. Do there have to be complaints? If someone starts an 
advertising campaign, and if the Commission develops information, 
or perhaps already has a wealth of established information, to indicate 
that these advertising claims are false, does the Commission need 
any more than the proof of the falsity of the claims to issue an in- 
junction, or rather to apply to the district court for an injunction? 

Mrs. Grirrirus. They would not need any more than that. Where 
are you going to draw a line and who is going to get together the 
wealth of information that established all of them as false? That is 
the difficulty. 

Miss Russ. That is one of the reasons we feel Government enforce- 
ment agencies should have adequate testing and research facilities. 
Also I am sure that the Government already has a wealth of informa- 
tion on many things through our National Institutes of Health, or the 
medical people in the Food and Drug Administration. 

Mrs. Grirrirus. The Better Business Bureau also? 

Mr. Harpy. Does not the Better Business Bureau now call attention 
of the Federal Trade Commission to some of these things? 
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Miss Russ. Yes; we do. 

Mr. Harpy. Would not that in itself be a beginning point if the 
Federal Trade Commission had the responsibility commensurate with 
the need? I do not know whether the injunction remedy is the thing 
todo. We will be confronted before long with a jury-trial provision. 

Miss Russ. The question is how do you get false advertising stopped 
before these things go on for years. 

Mr. Harpy. Can ° you not have some kind of a power based on the 
volume of sales?) Maybe a criminal penalty if these things are carried 
on. I do not have any patience with anybody that deliberately en- 
gages in any kind of a false representation to the public, even if it 
is harmless. If he is filling his own pocket at the expense of the 
public by deliberate lies or misleading statements, he ought to be 
prosecuted. 

Mrs. Grirrirus. Now, you have made another suggestion that pub- 
licity be given to these fraudulents. 

Mr. Harpy. It ought to go further than that. Anybody who is de- 
frauding the public ‘ought to be prosecuted. He ought to be made to 
pay for it. 

Mr. Grirrirus. That is opposed to our theories of human punish- 
ment ; you do not persecute people by making public their wrongdoing. 
However, would you think that it would be advisable for the Gov- 
ernment to have a national television program in which they point 
out some of the falseness of this advertising and these complaints; 
give some wide publicity under Government responsorship to coun- 
teract the false publicity that is falling upon people’s ears and eyes 
every single day of their lives? 

Miss Russ. I'do not know. I have not thought in terms of a national 
television program. I know that the Food and Drug Administration 
has on an occasion or two, during the last year, issued public state- 
ments on health matters which I think have been very effective and 
have gotten some very wide distribution. I have not thought in terms 
of a ni ational television program. 

*. MrvsHAuu. Does the Better Business Bureau ever take the ini- 
ana to inform the public of violations ? 

Miss Russ. Of specific violations ? 

Mr. Mrnsuatyi. When you think a product is not up to its advertised 
standards. 

Miss Russ. We issued a press release on phenylpropanolamine hy- 
drochloride for example. We send hundreds of bulletins to the 108 
local better business bureaus—sufficient copies for them to provide 
to their local TV and radio stations and newspapers. The local bu- 
reaus have weekly or monthly bulletins which go out to their member- 
ships. Some put out “bulletins for the home folks” which employees 
of member firms will take home. 

Mr. Mrnsuaui. What is the membership of the National Better 
Business Bureau. How many and what type of companies is it com- 
posed of ? 

Miss Russ. It ranges from the largest of firms down to some 800 
chambers of commerce. 

Mr. Mrinsuatu. Aside from large firms and chambers of commerce, 
do you have any small businesses ? 

Miss Russ. Yes. 

Mr. MixsHatt. How many would you estimate ? 
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Miss Russ. I do not know. 

Mr. Minsuau. Is it in the hundreds or thousands? 

Miss Russ. You mean the total of members? 

Mr. MinsHatu. Yes. 

Miss Russ. I am sure it is over 2,000; how many over, I do not know. 

Mr. Mrnswauy. Do you ever ask any of these concerns that hold 
membership to withdrew their membership if they do not advertise 
in the proper way ? 

Miss Russ. Since I am not concerned with membership, I cannot 
answer specific questions with regard to membership. However, if 
I want to take up advertising with a firm, it is of no concern to me 
to check whether that firm is a member of the National Better Business 
Bureau. 

Mr. MinsHatu. Do you have any firms that are members of the 
National Better Business Bureau that sell reducing pills? 

Miss Russ. I am sure we probably have. 

Mr. Minsuatyi. What are some of those? 

Miss Russ. I do not know. 

Mr. Mrnsuatyu. Would they ever refer complaints to you about some 
of their competitors ? 

Miss Russ. We get very few complaints from competitors in this 
field. 

Mr. Mrnsuatu. Do they ever do that ? 

Miss Russ. Some firms do complain about the practices of com- 
petitors. I do not recall that I have had any complaints about the 
reducing products. 

Mr. Minswaryi. Dr. Kalb, from Newark, are you acquainted with 
him? 

Miss Russ. I have consulted with him in connection with his pub- 
lished articles and published material on phenylpropanolamine 
hydrochloride. 

Mr. Mrnswarn. Have you consulted with him frequently ? 

Miss Russ. I consulted with him on that particular matter because 
it was his test material which was being distorted in advertising. 

Mr. Mrnsuatu. That is all the questions I have. 

Mr. Prarincer. Have you or the Bureau made representations to 
the FTC concerning Regimen? 

Miss Russ. Yes. 

Mr. PLarrncer. When was that; do you recall ? 

Miss Russ. I do not recall the date the first time. At the time of 
the first application, there was an action pending on the part of the 
Post Office Department. It was resubmitted, since the Post Office 
Department action was against the mail-order operation only. 

Mr. Piartncer. This is where the corporate name was changed? 
The Post. Office issued an order 

Miss Russ. It was not an order, It was a fraud complaint against 
the Wonder Drug Corp., which was the name used in the mail-order 
operation. They signed an affidavit of discontinuance on June 24. 

Mr. Prarrnarr. Do you know whether the FTC has taken any 
action with respect to Regimen’s over-the-counter sales ? 

Miss Russ. Not that I know of. 

Mr. Piaprncer. We were interested in that particular matter in 
view of the National Better Business Bureau’s bulletin and the fact 
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that on the day we commenced our hearings the Washington Post 
carried an ad for Regimen tablets. 

What does the National Better Business Bureau do about that? 

Incidentally, the ad has been rerun since then. 

Miss Russ. We have no control over whether a newspaper does or 
does not take copy. We are concerned that they get the facts in the 
situation. It is up to the papers whether, after reviewing our material, 
they wish to continue carrying the copy. 

| want to say there are many radio and TV stations and newspapers 
which have refused to carry copy for these so-called no-diet wonder 
drugs after checking carefully into them. There are many others who 
have received our bulletins consistently who continue to carry the copy. 

Mr. Piarincer. To what do you attribute the greater effectiveness 
of the Post Office Department in this field ? 

Miss Russ. Its ability to actually issue a fraud order under which, 
if it goes through, all mail addressed to the company is stamped 
“Fraudulent—Return to Sender”; also the speed with which it can 
initially take action, at least getting out a fraud complaint. Admit- 
tedly, if the case is defended, there can be various postponements 
which extend to a period of more than a year. However, there 
are many instances where in a period of 1, 2, or 3 months, the Post 
Office Department can get through its initial investigation and get 
the fraud complaints served and set a date for the hearing. 

Mr. Piarrncer. Why, in your opinion, could not the FTC do the 
same thing ? 

Miss Russ. I would not be able to answer that. 

Mr. Piarrncer. Can you see any objection to making a fraud order 
or affidavit of discontinuance in the Post Office Department the basis 
for action by the FTC? What I am suggesting is that you avoid at 
least one process here. In other words, if the Post Office with its 
greater burden of proof is able to sustain a charge of false and mis- 
leading advertising, why should not that order be the basis of action 
by the FTC without the FTC having to initiate their own proceeding? 

Miss Russ. I am not a lawyer, but what about the cases where the 
person will sign an affidavit of discontinuance and frequently will 
change his claims slightly for the other operation ? 

Mr. Piarrncer. You would have the same question with respect to 
mail-fraud orders, if there are changes as you pointed out in your 
testimony. 

Miss Russ. In instances involving a change of trade style. 

Mr. Piarincer. What I am suggesting is that the final action by 
one department be made the basis of final action by another depart- 
ment so that FTC would not have to initiate its own investigation, 
especially in the case of a mail-fraud order by the Post Office Depart- 
ment where you have a statute that requires a greater burden of proof 
on the part of the Government. 

Miss Russ. The actions require different proof since they have dif- 
ferent purposes. 

Mr. Piarincer. Would you see any objection if we could arrive at 
a procedure? 

Miss Russ. Not if it could be worked out. 

Mr. Puarrncer. What has been your experience with the Depart- 
ment of Justice in this field ? 
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Miss Russ. We have had no direct experience with the Department 
of Justice in this field. 

Mr. Piarrncer. Has there been a direct representation made to the 
Department of Justice by the Better Business Bureau for criminal 
prosecution in any case ? 

Miss Russ. No. 

Mr. Piaprncer. Why not? 

Miss Russ. This is a matter of policy. We refer the advertising 
to the governmental inforcement agencies. I do not know whether 
these records are turned over to the ‘Department of Justice. 

Mr. Piaprncer. The reason I raised the question is that you made 
some reference that greater use be made of criminal prosecution by the 
Department of Justice against promoters who repeatedly use fraud- 
ulent mail advertising to defraud the public. 

Miss Russ. Our basic purpose is to get firms to honestly advertise 
their products so the public will not be exploited. 

When it comes to law enforcement, when we have exhausted the 
possibilities of voluntary processes, we turn it over to the proper law- 
enforcement agency. 

Mr. Puiaprncer. Has the National Better Business Bureau ever 
submitted any specific programs, legislative or otherwise, to the Fed- 
eral Government in order to provide more effective enforcement ? 

Miss Russ. No; we have not, to my knowledge. 

Mrs. Grirrirus. Are there any further questions ? 

Thank you very much. We have enjoyed the testimony and we 
are certain you have added considerably to our knowledge. 

Miss Russ. Thank you. 

Mrs. Grirrirus. The committee will adjourn until tomorrow at 10 
o'clock. 

(Whereupon, at 11:50 a. m., the hearing was adjourned, to recon- 
vene Wednesday morning, August 7, 19! BT, ¢ at 10 o’clock.) 
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Houser oF RepreseNnTATIvVES, 
SUBCOMMITTEE ON LeGaL AND Monetary AFrairs 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:20 a. m., in room 
1501—B, House Office Building, Hon. John A. Blatnik presiding. 

Present: Representatives Blatnik (chairman), Minshall, and 
Meader. 

Also present: Jerome S. Plapinger, counsel; Curtis E. Johnson, 
staff director; and Elizabeth Heater, clerk. 

Mr. Buatrntx. The Subcommittee on Legal and Monetary Affairs 


of the House Government Operations Committee will please come 
to order. 


Off the record. 

(Discussion off the record.) 

Mr. Buatrnix. The subcommittee resumes its hearings this morning 
on false and misleading advertising of weight-reducing preparations. 
The testimony rec eived to date indicates that these preparations, al- 
though advertised with extravagant claims, are, for the most part, 
worthless. 

Millions of overweight people seeking an easy way to reduce have 
fallen victims e this racket. The subcommittee has made a sample 
check on sales of reducing pills in the Washington area and it appears 
that about a million dollars is being spent annually for reducing pills, 
candies, and gums. If this area is typic al, sales throughout the coun- 
try exceeded $100 million during the last 12 months. 

This is a staggering amount of money to be wasted. If only a por- 
tion of this sum had been spent on medical research on the treatment 
of obesity and associated problems, we might be well on our way 
toward their solution. 

I believe that the wise expenditure of a small fraction of this amount 
through appropriate Federal agencies can accomplish savings of hun- 
dreds of millions of dollars to the consuming public as well as inform- 
ing them, and encouraging competent medical treatment and care 
will certainly contribute to bettering health generally, and perhaps 
even save lives. 

I hope that these hearings will provide the guidelines for appro- 
priate action by Congress to those ends. 

Today, we will hear from Dr. Leon Hirsh, of Cincinnati, Ohio, 
who has done outstanding work in the treatment of obesity. He will 
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be followed by Mr. Abe Goff, General Counsel of the Post Office De- 
partment, and a former Member of Congress. 

We welcome you, Mr. Goff. First, we will hear from Dr. Hirsh. 

Dr. Hirsh, will you please take the witness chair ? 

Dr. Hirsh, I see you have a prepared statement to present. For 
the record, would you please give your full name and title and a brief 
summary of your professional background and experience in this 
field. 

Will you please take the chair. Be comfortable and be right at 
home. 

Dr. Hirsn. Fine. 

First of all, off the record. 

(Discussion off the record.) 

Dr. Hirsu. A brief résumé of myself. I have now been engaged 
in practice for approximately a quarter of a century. I first became 
interested in the problem of obesity some 20 years ago, and have been 
working with it ever since. 

I was a graduate of a class A school, have served an internship and 
an accredited residency, and have authored well over thirty-odd scien- 
tific articles of material that has come under my observation during 
my years in practice. 


STATEMENT OF LEON HIRSH, M. D., CINCINNATI, OHIO 


Dr. Hirsu. Mr. Chairman, members of the subcommittee, ladies and 
gentlemen, I have been invited to appear and testify here today con- 
cerning false and misleading advertising of obesity remedies and 
dietary aids. 

My name seems to have entered into this matter, first, because of 
some articles I wrote some 17 or 18 years ago, and need I tell vou that 
isalong time. There has been much knowledge gained in the interim. 
Secondly, because of the flagrant untrue advertising claims made by 
the promoters of certain worthless and yet dangerous drug products 
who deliberately, without my knowledge and without my consent, used 
these articles in a misleading manner, and even endeavored to inti- 
mate and suggest that I, as well as other authors, approved and recom- 
mended their nostrums. 

First of all, permit me to tell you obesity may be a disease entity 
within itself of a serious nature, shortening life, and even, like a can- 
cer, provoking death. Further, it may be the aftermath of, or a symp- 
tom of, other serious malady. On the other hand, obesity from sim- 
ple overeating is readily correctable by controlling the caloric intake 
in the diet and by no other methods. 

During the past year, the very brilliant exposure of varied worth- 
less and yet dangerous nostrums by agencies such as the National Bet- 
ter Business Bureau and others, has brought much of this material to 
my attention. The products particularly involved endeavor to ex- 
ploit phenylpropanalomine hydrochloride. Such statements as, “No- 
diet reducing wonder drug” are a deliberate falsehood, in my opinion. 
The chemical is marketed in 25-milligram tablets, and a dose of 25 
milligrams. I might add, in some products it is much lower than this 
and a dose of 25 milligrams taken 3 times daily as recommended would 
exercise no appetite depressant effect of significance for the great vast 
majority of persons. 
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There is no such thing as no-diet reducing as advertised by these 
promoters. Actually it is the caloric content of the food that is im- 
portant. Not the diet or a specific food. Any reducing program 
must be based upon limitation of the caloric intake. 

The advertisement that appeared in the Chicago American and 
others in the Cincinnati Times-Star brazenly stated that phenyl- 
propanalomine was a new wonder drug for fat people which “caused 
your body to lose weight and with no diet.” These statements, of 
course, are false. Phenylpropanalomine is not a wonder drug and 
does not take the place of caloric restriction in the diet. In the 
Chicago American is this statement: “It is automatic; safe.” Ac- 
tually this is not true either. The particular product, according to 
the formula printed on the package, contains 90 milligrams—in 3 
tablets—of a diuretic which is known to produce marked irritability 
of the central nervous system. Especially is this effect produced 
when coupled with phenylpropanalomine so that tension, psychic 
states, and insomnia could result. Taken over an adequate period of 
time convulsions could result. Caffeine is a known psychic stimulant, 
and when coupled with phenylpropanalomine a great degree of this 
type of action could result. 

Uncontrolled use of phenylpropanalomine in susceptible individ- 
uals could produce temporary elevation of the blood pressure, coro- 
nary heart attack, mesenteric thrombosis, cerebral hemorrhage, and 
even death. The package of the particular product, as distributed in 
Cincinnati, did not contain a “Caution” label on the package. There 
was, however, in extremely fine print, which would require a hand 
lens to read, an “Important” statement which only to a limited de- 
gree gave any indication of the dangers within the package. Obese 
persons, who have unfortunately been the victims of infantile paraly- 
sis, meningitis, or encephalitis were given no admonition whatsoever. 

Since obesity very often accompanies many and varied psychic 
states, as well as psychosomatic disorders, the unrestricted sale of such 
a stimulant as phenylpropanalomine, especially when coupled with 
‘affeine, could have profound deleterious effects. The advertising of 
this partic ular product which appeared in the Chicago American and 
the Cincinnati Times-Star made a statement headed “Medical Proof,’ 
that “new wonder drugs are best.” Now actually there is nothing 
new in this formula whatsoever. The chemicals involved are not 
“wonder” drugs as referred to, and certainly my article mentioned, 
in the bibliography, pertains to a particular type of case under con- 

trolled conditions and in small series—very different from, and a far 
cry from, unlimited, uncontrolled, over-the-counter sale ! 

‘Tn our city, one radio station (WSA1) saw fit to plug and endeavor 
to promote this combination of phi in the late afternoon when the 
high-school students would be returning home in their cars with their 
radios on. The type of stimulating “jag” produced in young individ- 
uals with drugs of this nature is pretty well known. 

I consider the particular product, and others similar to it contain- 
ing phenylpropanalomine, potentially dangerous, and not in the 
public interest and a detriment to the public health. The advertising 
as carried in the Chicago American on January 27, 1957, and the 
Cincinnati Times-Star on May 17, 1957, and July 9, 1957, is mislead 
ing, inadequate, and emphatically does not tell the whole truth. 
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I do not endorse these worthless and dangerous products and con- 
sider their promotion for over-the-counter sale to be a deliberate at- 
tempt to exploit, for profit, the unfortunate persons who are afflicted 
with the disease termed “obesity.” 

I thank you. 

That was my formal statement. I might add some other items: 

There was nothing mentioned about giving these drugs, or selling 
them over the counter for feeding to obese children, or those who 
might become obese from such aflliction as infantile paralysis, polio 
victims, or the fact that a large portion of the population is known 
to be sensitive to sympathomemptic drugs in which category this one 
falls. I would like to point out further that the partic cular articles 
that they referred to were published 17 or 18 years ago, and, as I stated 
in my formal statement, there has been a lot of knowl ledge gained since 
then, and certainly if we were going to go out and build a new sub- 
marine today I do not think we would go back to the models of 17 or 18 
years ago and ignore the newer things that we have learned since then. 

I might also add that phenylpropanolamine is not a consistent drug 
in its action. You have to study the person you are giving it to, as 
well as the particular action. It was also interesting to me to note 
that the particular package which was distributed in Cincinnati of 
this particular product had, in my opinion, a most hypnotic color; 
it could make a beautiful dress or something of that sort. 

Mr. Brarntk. Thank you, Dr. Hirsh. 

Mr. Meader. 

Mr. Mraprer. Dr. Hirsh, we had Dr. Kalb here last week and I asked 
him about it, if there was any cause of hunger that would be depressed 
by a drug. What do you have to say about that question ? 

Dr. Hinsu. The cause of hunger depressed by a drug? 

Mr. Mraper. I asked him what caused people to be hungry and to 
overeat; whether or not it was some part of the nervous system that 
could be depressed by a drug. 

Dr. Hirsu. Much of obesity stems from psychosomatic and psycho 
disorders. There could be lesions in the hypothalamic area of the 
brain, which would produce obesity, and certain drugs in adequate 
dosage, under controlled conditions, would in some instances have 
value, but it would depend, entirely, in my opinion, on the particular 
individual, on the cause of the appetite. 

Does that answer your question ? 

Mr. Meaper. There is not any single cause of hunger that stimulates 
overeating ? 

Dr. Hrrsu. No, sir; there is no single cause. 

Mr. Meaper. It comes from a variety of conditions? 

Dr. Hsu. A variety of causes, conditions, or pathology. 

Mr. Meaper. Accordingly, to have a drug which would operate 
alike on all people is just outside the realm of possibility ; is that true? 

Dr. Hirsu. That is correct. Just as a matter of information, just 
prior to coming up here I went over my rolodex files on the thing, and 
there are over 300 different products that we have at various times 
employed in various types of individuals; over 300 different items 
in the treatment of obesity. 

Mr. Meaper. That is all. 

Mr. Buarnrk. Doctor, you refer to the commercial weight-reducing 
products as being sold in an uncontrolled and unlimited manner. Do 
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you have suggestions how that could be improved or what type of 
regulation, perhaps, may be advisable and effective ? 

Dr. Hrs. I do not believe it would be possible to sell any of these 
preparations over the counter any more than it is possible to control 
the sale of narcotics over the counter in the treatment of obesity. Cer- 
tainly, we could not—for instance, in our city, the only item that is 
available in the narcotic field over the counter, and in what certainly 
amounts to a restriction, is paregoric, which is sold in 1-ounce bottles; 
yet the druggists tell me that they are aware of the fact that addicts 
will go right out from one drugstore to another and pick up an ounce 
at each, and there is no controlling them. 

Mr. Buatnrk. Do you have any suggestions how the sale of these 
weight-reducing drugs could be controlled ? 

Dr. Hrsn. Only by prescription. 

Mr. Bratntx. As I recall, I believe Dr. Kalb recommended that 
prescription would be necessary to control, and the worthless prod- 
ucts, of course, would not be recommended; the physician would see 
no use for them, and they would continually disappear from the 
market. 

Dr. Hirsu. I would certainly agree with that. 

Mr. Buarntrk. Does that mean that anything to do with weight 
reducing would be under prescription ? 

Dr. Hirsu. I believe so; for the simple reason that the individual 
is not competent to determine why they have gained this weight. 

Mr. Briarnrk. You think that after reading these extravagant 
claims a person is encouraged to self-doctoring, self-prescription, and 
self-medication ? 

Dr. Hirsu. That is correct; in my opinion. 

Mr. Biarnrk. You mentioned that much of the overweight comes 
from psychic disorders or various psychosomatic See aie 
Could you give us some idea, percentagew ise, whether that includes 
fourth or half of the parents? 

Dr. Hirsu. If I were going to estimate it on my experience, taking 
the whole field of psycho and psychosomatics, probably 40 percent. 

Mr. Biarnrx. That high? 

Dr. Hirsu. That high. 

Mr. Biarnix. What is the medical treatment ? 

Dr. Hirsu. Very often it is not treatment of obesity as such, or 
appetite as an aid, but rather of the underlying disturbance. 

Mr. Buarnix. Would any medicine be involved ? 

Dr. Hirsw. Sometimes. But these usually come into the field of 
the psychiatrist or the practicing psyc hologist. 

Mr. Biatrntk. You say “sometimes” 4 

Dr. Hirsu. Yes. 

Mr. Buiarntk. In short, you are saying that perhaps as many as 40 
percent of the ov erweight cases can only be handled by psychiatric 
treatment. 

Dr. Hirsu. They require some sort of aid—not just that type—some 
require psychiatric treatment. The percentage that would require 
professional psychiatrists would be 5 to 8 percent. 

Mr. Biarntx. Would a method of therapy be a medical one, where 
we have the prescription of some chemicals or drugs, or is it primarily 
a psychological treatment ? 
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Dr. Hirsu. Much of it is psychological, showing the patients why 
they are eating. 

I might cite the instance of pregnant mothers who become overjoyed 
at having conceived ; having fulfilled their place in life. They become 
so stimulated that, for something better to do, they just eat. “They do 
not realize that is just from exe itement. 

Mr. Buiarnix. That is true of youngsters who lack affection and 
security and keep on munching and munching and eating. 

Dr. Hirsi. Lack of affection causes them to do that, too. 

Mr. Buarntk. To bring the problem here, as we see so far, is that 
most of these products are worthless and harmless; would that be 
correct 4 

Dr, Hirsu. I would say that, taken as a class, yes 

However, those which contain phenylpropanolamine would be con- 
sidered to have potential danger. Given certain psychological condi- 
tions; a parent is anxious to ‘achieve a reduction in a child’s weight, 
and if the recommended dose does not do the job they will say I will 
try one more, and the first thing you know they are getting up into 
dosage th: at could be dangerous and ver y often they do not know their 
own “phy: sical condition. They may have a heart condition or an 
arterial condition that would result in pathology. 

Mr. Buarnix. Mr. Plapinger. 

Mr. Piapincer. Doctor, you referred to advertisements in the Chi- 
cago and Cincinnati papers. Do you have copies of those ads by any 
chance? Could you make them available to the committee? 

Dr. Hirsu. I would not like to make these available because they 
are all I have, and I have some other speaking engagements and 
I would like to demonstrate them, frankly. I have, if anyone cares 
to look at some of these. 

Mr. Piarrneer. Could you exhibit those ads now to the subeom- 
mittee ? 

Dr. Hirsn. Surely. Here is one from the Chicago American. 
This one, as you see, appeared in the funny papers. At first thought 
you would say this is harmless, but I am thinking of the tremendous 
amount of teen-agers and the like who read the funny papers! 

Mr. Piapincer. What is the product ? 

Dr. Hirsu. This particular one refers to a product of the Wonder 
Drug Co. called Regimen. 

Mr. Piaprncer. Does that ad refer to your article, incidentally ? 

Dr. Hirsu. Yes; it refers tome. This has quite a statement here, 
as you see, on “medical proof that new wonder drugs are best.” It 
states that— 
it contains 3 active drugs necessary to perform the 3 most important functions 
of reducing. Each drug was tested by doctors in leading hospitals and clinics 
for safety and effectiveness. The results were so amazingly successful that they 
were published in leading medical journals so that other doctors might become 
acquainted with this outstanding discovery. 


There is nothing outstanding about anything of which I wrote: 


This is proof that you can rely upon. No other product in the world has 
three active ingredients so thoroughly tested and proved able to help you lose 
weight faster and easier than you ever dreamed possible. Now for the first 
time you can get this sensational drug combination without a doctor’s prescrip- 
tion because they are all safe to take. 


Let us see here. “It is brandnew.” Of course, that is ridiculous. 
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Mr. Biatnik. How old is it, Doctor? 

Dr. Hirsu. How old are these drugs ? 

Mr. Buarnik. Yes. 

Dr. Hirsu. As far as I can determine back, phenylpropanolamine 
is in some of my case records for over 19 years. 

Mr. Biarnix. That is the drug that is advertised for brandnew ? 

Dr. Hirsu. Yes. That is a long time—19 years. Here is a real 
choice bit : 

Vorld’s most fabulous reducing Regimen acts without fad difficulties, with- 
out ever going hungry, even without giving up your favorite foods. 

Of course, the ad mentions nothing about the caloric content or the 
amount of food that is injected. 

Here is another statement : 

Amazing new wonder drug tablet for fat people. Works through the blood- 
stream, directly on the cause of your overweight. 

The action of the sympathomimetics is not in the blood stream. No 
drug in that class acts in the blood stream. We might goon. There 
is a whole page of it here. 

Mr. Biarnix. Would you, for the record, identify the date and 
name of the newspaper you have ¢ 

Dr. Hirsu. Chicago American, January 27, 1957. 

Mr. Piarincer. In the comic section. 

Dr. Hirsu. That is correct. Getting to the kids, the teen-agers. 
Mr. Meaper. Mr. Chairman, I would like to ask Dr. Hirsh a ques- 
tion. 

Mr. Buarnux. Mr. Meader. 

Mr. Meaper. I notice it refers to your article, Controlling Appetite 
and Obesity, L. S. Hirsh, the Journal of Medicine, April 1939. (See 
appendix, exhibit 2, p. 142.) 

Dr. Hirse. That is correct. 

Mr. Mraper. Do we have a copy of that article? 

Mr. PLaprncer. Yes. 

Mr. Mreaper. Have you taken any action to prevent the advertiser 
from using your article? 

Dr. Hirsn. I consulted with my attorney on it and he said he would 
look into it. Frankly, that is as far as I have heard from him on this. 

Mr. Meaper. Do I understand that no permission to refer to your 
article as authority has been given / 

Dr. Hirsu. Permission has never been given. They never contacted 
me in any way. 

Mr. Meaper. Are you familiar with the other publications men- 
tioned here’ ‘There are six of them altogether. 

Dr. Hirsw. I am familiar with Dr. Kalb. Dr. Kalb came out to 
Cincinnati—I do not remember the exact date offhand, 17 or 18 years 
ago, and spent some time with me when I was going into some of these 
programs. 

Mr. Meaper. Which one was that ? 

Dr. Hirsu. Dr. Kalb. 

Mr. Mraper. Is he mentioned here? No. 2 is an article by Cutting; 
No. 3. is an article by M. A. Lesser. No. 4, apparently no name—New 
and Artificial Remedies. No. 5,an article by William L. Gould. No. 6, 
Goodman and Gillman. Are you familiar with any of those 

Dr. Hirsn. I am not familiar with those particular authors. 
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Mr. Meraper. You are not familiar with the works they refer to 
here? 

Dr. Hirsu. No. 

Mr. Meaper. Whether or not they give any support for the medical 
claims made in the advertisement ? 

Dr. Hirsu. I am not familiar with it; no, sir. 

Mr. Mraper. Would you say that your setae, in your judgment, 
supports the medical claims made in this ad ? 

Ir. Hirsu. I went over that particular article and I could find 
nothing that would support their claims at all, other than the fact that 
I reported some 5 or 6 cases in which phenylpropanolamine had been 
used. 

Mr. Piarincer. In what dosages? 

Dr. Hirsu. Seventy-five milligrams or more. 

Mr. Buatnik. Per day? 

Dr. Hirsu. Per tablet. 

Mr. Biatnrx. How many times a day ? 

Dr. Hirsu. Three times a day. 

Mr. Puarrncer. What is the dosage here in the Regimen advertise- 
ment? 

Dr. Hirsu. They are recommending 25, 3 times. 

Mr. Puaprncer. Three times a day ¢ 

Dr. Hirsu. Yes. 

Mr. Meapver. Did you find that this drug in your cases did have some 
effect ? 

Dr. Hirsu. In this particular small series that was reported the 
drug did have effect, but these were cases in which the drug was suited. 
They were picked individuals. This was not 60 or 600, but 6, and the 
period of time that they were on the drug was controlled and they were 
observed and watched. 

Mr. Priarrncer. Was their diet not controlled also? 

Dr. Hirsu. Yes, sir; these people were all diet controlled. 

Mr. Mraper. Could you establish whether or not it was the limi- 
tation of intake of food or the drug that contributed to the reduction 
in weight? 

Dr. Hirsi. Reduction in weight would have to be considered due to 
limitation of food. 

Mr. Mraper. Your article did not say that the drug had effectively 
controlled weight ? 

Dr. Hirsu. No, sir. It aided these people in controlling their sen- 
sation. 

Mr. Mraver. You mean it was a hunger depressant ? 

Dr. Hirsu. That is right; in the doses prescribed in the particular 
type of cases. These people also had to take thyroid substance and 
had to take a barbituate to control the stimulating effects of the drug. 

Mr. Mraner. So, the use of your article to support their claim, you 
claim was harmful to you in some way and had an adverse effect upon 
your reputation; is that it? 

Dr. Hirsu. Pretty much of a nuisance. The first day the first one 
struck in Cincinnati we received over 50 telephone calls requesting in- 
formation and wanting to know whether I really recommended this. 

Mr. Meraprer. Maybe it brought you some business, Doctor ? 

Dr. Hirsx. Quite to the contrary. We are not soliciting advertising 
business, believe me. The Chicago American ad—this particular one 
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yas the first one to come to my attention, brought 2 Cincinnati 
calls, and actually brought 1 person into the office who wanted to see 
me about it. 

Mr. Piarrncer. The Cincinnati ads, are they for the same product ? 

Dr. Hirsw. Same product. 

Mr. Piaprineer. Is it the same ad? 

Dr. Hirsu. There are variations in these ads. For instance, the 
last one that appeared did not carry my name. This one carried it. 

Mr. Piarrncer. Do they all say, “no diet” ? 

Dr. Hirsu. Yes. 

Mr. Puaprincer. In the boldest type in the advertisement ? 

Dr. Hirsu. “No-diet reducing.” 

Mr. Piaprincrr. Are you aware that Hungrex advertises that there 
is medical proof available if you write for it, and when you write for 
it one of your articles, the 1940 article, is given in substantiation of the 
advertising ? 

Dr. Hirsu. I was not aware of that one. 

Mr. Buatrnix. Any further questions? Mr. Minshall? 

Mr. Minswatt. I have one. 

This phenylpropanolamine—it is a hunger depressant? 

Dr. Hirsn. No; this isa sympathomimetic agent. 

Mr. MinsHatu. Say that in layman’s language. 

Dr. Hiresn. It is an agent which stimulates the sympathomimetic 
nervous system in such a way that it overcomes the balance between 
the sympathomimetic and the parasympathomimetics, so the oppo- 
site action can run loose. 

Mr. Minsnatu. What do you mean by that? 

Dr. Hirsu. Well, let us put it this way. Phenylpropanolamine was 
originally introduced as a sympathomimetic agent to dilate bronchi. 
It so stimulated the nervouse system, that it caused the nerves which 
hold the bronchi in tone, to relax. Like all drugs, they have certain 
side actions, and I happened to observe that on occasion these people 
lose their hunger along the way for a short period of time, and at that 
time this particular side action had not been reported. 

Mr. MrinsHatt. This drug then does not directly affect the appetite 
or the sensation of hunger? 

Dr. Hirsw. No, sir. It is a sympathomimetic stimulant. That is 
why you get some of these other actions I mentioned, such as getting 
all keyed up and tense and nervous, and so forth, in susceptible indi- 
viduals. 

Mr. MinsHat. It does not work the same, then, in all individuals? 

Dr. Hirsu. That is correct. 

Mr. MinsHatui. It might have an adverse effect without giving them 
any of the hunger depressant qualities at all? 

Dr. Hmsu. That is correct. 

Mr. MINSHALL. I have no other questions. 

Mr. Buatrntk. Thank you. 

Thank you, Dr. Hirsh, we appreciate your cooperation and your 
assistance. 

Our next witness is the Honorable Abe McGregor Goff, General 
Counsel of the Post Office Department. He is accompanied by Mr. 
William C. O’Brien, the Assistant General Counsel for the Fraud and 
Mailability Division, and by Mr. W. F. Callahan, the Chief Inspector. 
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Mr. Goff, would you please take the witness stand and have your two 
colleagues and your assistants with you. 

Mr. Gorr. Would you like to move up here closer with some of your 
material, Mr. O’Brien ? 

Mr. O’Brien. Always like to be closer to the General Counsel. 

Mr. Biatntg. Mr. Goff, not for the sake of the committee, who recall 
you well, but for the record will you please make a brief summary of 
your full name and your title, your experience. 

We will recall the association and very friendly relationship when 
you were a Member of the House of Representatives, and we welcome 
you here this morning, Mr. Goff. 

Mr. Gorr. Thank you very much. 

Tam a lawyer out in Idaho for something over 30 years. That has 
been interrupted a few times by military service in World War I and 
in World War II. It was my privilege to serve in the Congress some 
Syearsago. But I went back to my practice and then came here about 
51% years ago to take over the position as the Solicitor of the Post Office 
Department, and this name was changed to General Counsel by the 
Congress last year. 

Now, I was a prosecutor for about 10 years. We had some of these 
criminal prosecutions while I was a prosecutor, but here in the Post 
Office Department, of course, it is on a very much bigger scale. In 
my office I have several divisions, of course, with a large department 
like the Post Office Department, but we do have a special Division on 
Fraud and Mailability of which Mr. O’Brien is the Chief, as an 
Assistant General Counsel. | 


STATEMENT OF ABE McGREGOR GOFF, GENERAL COUNSEL, POST 
OFFICE DEPARTMENT; ACCOMPANIED BY WILLIAM C. 0’BRIEN, 
ASSISTANT GENERAL COUNSEL, FRAUD AND MAILABILITY 
DIVISION; AND WILLIAM F. CALLAHAN, CHIEF, MAIL FRAUD 
INVESTIGATIONS 


Mr. Gorr. Mr. Chairman and members of the subcommittee, I 
appear before you this morning in response to your request for infor- 
mation concerning the activities of the Post Office Department in the 
area of mail fraud and, in particular, the problem of weight-reducing 
frauds. I have with me this morning the Assistant General Counsel 
for the Fraud and Mailability Division, Mr. William C. O’Brien, and 
the Chief of the Mail Fraud Investigations Division of the Bureau 
of the Chief Postal Inspector, Mr. William F. Callahan. He is not the 
Chief Inspector. The Chief Inspector is Mr. David Stephens. But 
Mr. Callahan has spent quite a large part of his career in the Fraud 
Division and is now the Chief of that Division. 

Both Mr. O’Brien and Mr. Callahan are career veterans with this 
problem of mutual interest to the committee and the Post Office 
Department. 

Initially, I will outline the general procedure followed by the Post 
Ofiice Department in fraud cases. These procedures are also similar 
to those used in enforcement of obscenity laws. Mr. O’Brien and Mr. 
Callahan will testify in detail as to the operations of their respective 
offices and the particular cases involving weight reducing in which 
the committee has expressed interest. 
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I might say that Mr. O’Brien has with him here the copies of the 
complete record of the Post Office prosecution against this Wonder 
Drug Co. that has been referred to by Dr. Hirsh. 

The Federal statutes concerning mail fraud are both criminal and 
administrative. The criminal statute is title 18, United States Code, 
section 1341. The administrative statute upon which the Post Office 
Department bases its action is title 39, United States Code, section 259. 
We consider these to be complementary statutes. 

Let us now follow a fraud case from its inception to final conclu- 
sion: Upon investigation of a suspected enterprise by the Office of 
the Chief Postal Inspector, the evidence is transmitted to the Assistant 
General Counsel for Fraud and Mailability. If that evidence indi- 
cates that a criminal proceeding is warranted, the Chief Inspector 
sends the case to the Department of Justice or the local district attor- 
ney ee prosecutes the offender. 

I might say here that the decision in regard to criminal prosecutions 
is aod by the Chief Inspector, and his i inspectors in the field have 
ready contacts to the local district attorneys, and it is only occasionally 

that we submit it through the Department of Justice here. 

The inspector prepares a complete file on the case with all the names 
of the witnesses, what they will testify to, and with a transcript of 
the whole case which he submits to the local United States district 
attorney. 

If it is determined that an administrative action is sufficient or 
is i rap in addition to a criminal proceeding, the Assistant General 
Counsel of the Fraud and Mailability Division issues a complaint 
against the alleged offending enterprise which is served by the local 
postmaster on the respondent. The respondent may retain counsel, 
and a date is set by the Office of the Chief Hearing Examiner of 
the Post Office Department for the reply. If the respondent fails 
to reply, a default order is issued by the General Counsel upon mo- 
tion of the Fraud and Mailability Division and recommendation of 
the examiner. If a reply is made, a hearing date is set by the Chief 
Hearing Examiner and the hearing is held before an impartial hearing 
examiner. 

The respondent is always offered an opportunity, upon application 
to the Government, to execute an affidavit of discontinuance whereby 
he agrees to cease operations, or a modified affidavit under which he 
agrees to change his advertising. In case of failure to comply, a 
mail-stoppage order may be issued on an adequate ex parte showing 
that the agreement has not been fulfilled. But that is by agreement 
at the time he signs his affidavit of discontinuance. 

If the respondent does not elect to discontinue, the hearing is held. 

Subsequent to the hearing, both parties are permitted to submit 
proposed findings of fact and conclusions of law to the hearing exam- 
iner, who then considers them in rendering his decision. After the 
initial decision by the hearing examiner has been rendered, either or 
both parties may take an appeal to the General Counsel. The initial 
decision against a respondent becomes final if no appeal is filed, ex- 
cept as modified in any way by the General Counsel. 

Exceptions to the decision of the hearing examiner are presented by 
the appealing party, and both sides are heard on briefs without oral 
argument. Final mail-stoppage orders were formerly signed by the 
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Postmaster General or Deputy Postmaster General, but this func- 
tion was delegated to the General Counsel on May 17, 1954. The 
papers are usualy voluminous and require too great a drain on their 
time for adequate consideration. Also, it is primarily a job for a 
lawyer. I may either affirm the findings of the hearing examiner in 
whole or in part, overrule in whole or in part, or make new findings 
and conclusions. The decision of the General Counsel exhausts the 
administrative remedies of the respondent. 

If I find that the respondent is violating title 39, United States 
Code, section 259, an order is issued at the same time of the decision 
directing the postmaster at the address of the respondent to return to 
the sender all mail addressed to the respondent and mark it “Fraudu- 
lent.” This prevents the fraudulent operator from receiving any or- 
ders of merchandise or remittances of money for merchandise previ- 
ously sent. An operator who relies on the United States mails as his 
sole customer contact is thus effectively put out of business. 

But you must understand that we do not proceed against those 
who sell it over the retail counter. It is only when they solicit busi- 
ness by mail. 

Mr. Biatrntx. Would this include railway express ? 

Mr. Gorr. No; it would not. That is not mail. 

Mr. Buarnik. Over-the-counter sales? How are packages mar- 
keted from the wholesaler to the distributor or retailer ? 

Mr. Gorr. Almost any way. But I would say that we do not pro- 
ceed unless the solicitation for the merchandise is by mail. 

The enterprise may continue during the pendency of the adminis- 
tration proceeding. For this reason there is ordinarily no effort on 
the part of the respondent to secure a speedy decision. 

I think that is somewhat of an understatement. When you get 
one of these fellows who is really in the business, he delays the pro- 
ceeding and files all kinds of motions and objections because he can 
continue to operate until we issue our final order. 

Mr. Buatnrk. There is no temporary cease-and-desist injunction ? 

Mr. Gorr. No; we do not have that authority. The Administrative 
Procedure Act requires a separation of the prosecuting and deciding 
functions. Because of that reason—and I will brief this just a little 
bit here because I know you want to get into the actual operations of 
these enterprises—for that reason I exercise no control over the insti- 
tution of the case or the prosecution. The first knowledge I have 
of the case is when an appeal is taken and is brought before me for 
decision. 

Although the Frand and Mailability Division is administratively 
under the Office of the General Counsel, we are most careful in ad- 
hering to both the letter and the spirit of the Administrative Pro- 
cedure Act. No direction is given to the prosecution of any case, and 
any contacts with either part in reaching the departmental decision 
are by formal briefs or motions. As General Counsel, the first knowl- 
edge I have on the merits of a particular case is when it is trans- 
mitted to me on appeal from the Office of the Chief Hearing Exam- 
iner. Proper separation of prosecuting and judicial functions have 
most recently been upheld by a Federal court in the case of Glanzman 
Studios v. Schaeffer (143 Fed. Supp. 243). 
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Mr. Piarincer. Who presents the case before the hearing examiner ? 

Mr. Gorr. That is presented by the Chief of the Fraud and Mail- 
ability Division. 

Mr. Piaprncer. That is not in your office? 

Mr. Gorr. He is in my office. He is under my administrative con- 
trol only. It is entirely within his discretion and he files the com- 
plaint based on a result of the investigation made by the Postal In- 

spection Service. 

Although the administrative remedies of the fraudulent operator 
are exhausted with the departmental decision, an appeal may be taken 
to the Federal district court and the Department’s decision may be 
overruled if there is any error in law or abuse of discretion. During 
the past year we have intensified our efforts to deny the use of the 
United States mails to fraudulent enterprises. We are studying the 
possibility of improving our rules of procedure, to Speed these cases 
through the administrative channels, and to cut down the timelag 
from the issuance of the complaint to the final agency decision, but at 
the same time preserve a full and fair hearing. 

I think you can understand we have to carefully comply with the 
Administrative Procedure Act because it was a very well-thought-out 
statute. It does guarantee anyone charged with an ofiense of this 
kind an opportunity for full hearing and an opportunity to present 
his side of the case. I think you do realize that. 

No other country in the world begins to approach our national use 
of direct selling by mail. The public has amazing confidence in prod- 
ucts so advertised, and it is part of my job to try, to see that this con- 
fidence is not misplaced. It isa protection not only to the public but 
to the legitimate operator. By effective enforcement of postal-fraud 
statutes in suppressing postal frauds, we can save the public great 
sums of money and, in the case of medical frauds, prevent substantial 
injury to health. 

The quacks with their nostrums, the miracle makers who can bring 
new sexual vigor to old men, grow hair or make it “permanently” 

vanish, dev elop the bust, cure every ill from cancer to hemorrhoids, 
produce pills to make skinny people fat or fat people skinny, persist 
in their efforts, but we believe we have made the going considerably 
tougher. 

I “might say the promoters of these schemes always think up a new 
wrinkle when we put them out of business, and it 1s amazing the di- 
versity and the novelty of the schemes that are involved. 

Mr. Prarincrr. Also, they switch to ov er-the-counter sales ? 

Mr. Gorr. That is right. Basic: ally, it is because there is so much 
money init. There has been some testimony here this morning about 
the amount of money involved, or in the chairman’s statement. As 
long as there is anything, that there is as much money to be realized 
in the operation, they are going to continue to think up these schemes. 
The ability with which they devise these new schemes and new wrinkles 
for swindles makes me think of the story about the young rookie cop 
who in talking to the chief said, “Well, we have no murders today, no 
burglaries, no robberies.” The chief said, “Now, don’t worry, some- 
thing will turn up.” TI have lots of faith in human nature. It is just 
amazing what these fellows will think up. We appreciate this op- 
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portunity to appear before you and, as has been stated by the chair- 
man, I have with me Mr. O”’ Brien and Mr. C allahan, and I would like, 
unless there are further questions of myself, I think you would like 
to get right into the discussion of how this operates. 

I will introduce next, Mr. O’Brien. Mr. O’Brien is a career em- 
ployee. He came into the Department—he was first a postal employee, 
and then about 40 years ago became an attorney for the Department. 
He has been Chief of this Division for a great many years and I ae 
he has had more personal contact with ‘these kind of swindles thar 
any man in public life I know of. 

Mr. Meaper. Mr. Chairman. 

Mr. Biatnix. Mr. Meader. 

Mr. Meaper. Mr. Goff, I wanted to clear up the type of misrep- 

resentation that you seek to get at through this administrative proce- 
dure. Did I understand you to say that it is only where there is 
solicitation by mail that you have these administrative proceedings? 

Mr. Gorr. No; I will not say quite that if you mean just by letter. 
Where it is by magazines or newspapers they also solicit the same 
by mail. They say: Send in $6 and we will send you 50 tablets: or 
something of that kind. But in this ad, for instance, this advertise- 
ment about Regimen tablets that was referred to this morning, ap- 
parently they do not give any address where you can send a check 
and get a box of these tablets. They tell you, you can go to the drug- 
store to get them. 

Mr. Buarnix. Has Regimen been declared a fraudulent product? 

Mr. O’Brien. Regimen was a product sold by Wonder Drug through 
the mails. 

Mr. Brarntx. Is it still being sold? 

Mr. O’Brien. No; we stopped them. 

Mr. Biatrnix. That is perhaps why they will not have a mail-order 
address. 

Mr. O’Brien. That is correct. 

Mr. Mrnsuatzi. When did you stop them? 

Mr. O’Brien. A short time ago. I think on the 24th of June 1957. 

Mr. Gor r. I think I can get at what you mean, Mr. Meader. You 
see our form of order is only a mail-stoppage order. If they are 
not oper ating to either solicit orders by mail or solicit money being 
sent in, then our order would not be effective. The way it operates 
is we send the order to the postmaster who stops all mail addressed 
to = concern, puts a stamp “fraudulent” on it, and returns it to the 
sender. Obviously our order would not be effective unless they are 
soliciti ng orders by mail. 

ae Mr ADER. It occurred to me they might ship a box of these tab- 
lets by parcel post, could you stop that kind of thing—shipping 
through the mail from the factory to the drugstore ? 

Mr. Gorr. There would not be any way we could get at it. 

Mr. Piarrncer. The fraud order only operates on mail addressed 
to the company? 

Mr. Gorr. Yes. 

fr. PLarrncer. Does that not answer Mr. Meader’s question ? 

Mr. Mraper. You do not have the power to cease a shipment of a 
fraudulent drug sent by parcel post ? 

Mr. Gorr. No; we have no authority under the statute. 
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Mr. Biarnik. In that connection, Mr. Goff, let us say this “No diet 
reducing” advertisement is reproduc ed or pr inted on your throwaway 
handbill type. It is distributed as third-class mail to occupants in 
the neighborhood. 

Mr. Gorr. We have a lot of advertisements that way. 

Mr. Biarnix. Let us say you have declared this product a fraud. 
You prohibit the sale or solicitation of this product through the 
mails. Yet, the firm can print these leaflets, have them delivered 
by the letter carriers of the Post Office Department to every box- 
holder in every community, urging the boxholder to purchase the 
product at their local drugstore, could they not ¢ 

Mr. Gorr. That isr ight ; ; yes. 

Mr. Biarnix. The drugstore is enabled, under existing procedures, 
to purchase through parcel post boxes and boxes of this fraudulent 
drug. The mailmen of the United States Postal Department dis- 
tribute these to every boxholder in any community of America and 
the people rush down to their local drugstore to buy the products. 

Is that possible? 

Mr. Gorr. As far as our fraud orders in the Post Office are con- 
cerned, it is possible. They operate only on the things that come to 
the fellow who continues the enterprise. We cannot control that. ‘The 
only thing I could suggest, that perhaps if we got a raise in rates for 
this third-class mail it might discourage them ‘from m: ailing this, be- 
cause literally that is true. One of the main reasons you get so much 
of this junk is that it goes at such a ridic ‘ulously low rate, 

As long as it is not an actual sale through the mail, all we can do 
in our order is to just provide that any mi iil addressed to the operator 
is to be retained and marked “fraudulent.” 

Mr. Meaper. The check from a drugstore might be mailed to the 
operator ¢ 

Mr. Gorr. I will let Mr. O’Brien discuss that further, would you ? 

Mr. O’Brien. Section 1341 of title 18 is the Criminal Code section 
which deals with the use of the mails to defraud and to paraphrase it, 
it is this. 

Whoever, having devised any scheme or artifice to defraud, deposits 
or causes to be deposited in the mail any newspaper, letter, postal card, 
package, or what not, is deemed to have violated the statute and may 
be fined c or oe or both. 

So that the use of the advertisement, as the chairman suggests, 
leaves them open tocr iminal prosecut ion. 

Now, there was—and still may be in the code—no statute which 
says that an advertisement of a fraud or an advertisement of a scheme 
found to be a violation of the postal criminal statute would be non- 
mailable. As you can see, you first have to have a conviction under 
the criminal code before you could declare it nonmailable. 

Mr. Gorr. Then, a0 ‘re is the other difficulty that we have no control 
over anything that goes out, sealed mail, and some of them will use 
sealed mail to ee it out. Of course, nobody can open the sealed 
mail except the person to whom it is addressed. 

Mr. Piarrncer. What if there is a change in the corporate name 
and a similar product is sold where you have once obtained a mail 
fraud order, what remedy is available to the Post Office in that case? 

Mr. Gorr. I think I will let Mr. O’Brien answer this. 
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Mr. O’Brien. If the change in the corporate name is proved or 
obviously for the purpose of evading the provisions of the fraud or- 
der, we can extend the fraud order to the new name and address with- 
out any—well, forthwith upon a showing that that has been done. 
We do not have to go through all the procedure required by the Ad- 
ministrative Procedure Act, and we have done that in some cases. 

Mr. Piarincer. Suppose ‘the company violates the fraud order in 
some other way, the same company, what then? What action is open 
to you? 

Mr. O’Brien. You mean if it changes to another name, another 
address ? 

Mr. Praptncer. Another mailing address. 

Mr. O’Brien. We can follow them. Having once determined the 
fact, having once determined that there were representations that 
were false and fraudulent and the same product has been advertised 
upon the same terms, then the Post Office Department is not—it may, 
without delay, as soon as it discovers that circumstance, proceed to 
supplement the previous order. 

Mr. Puarincer. But there are not other sanctions, penalties, other 
than the stoppage of receipt of mail? 

Mr. O’Brien. That is the only administrative sanction. 

Mr. Praprincer. Right. 

Mr. O’Brien. The other would be criminal prosecution. 

Mr. Puarrncer. In how many instances have there been criminal 
prosecutions ! ¢ 

Mr. O’Brien. I am sorry, I am unable to give you that figure. 

As Mr. Goff said, we did not have to recommend criminal prosecu- 
tion. Whether the Chief Inspector has accelerated those figures for 
presentation, I am not informed. I did not ask him. I know there 
are many criminal prosecutions after fraud orders. If I may say so, 
I think that the fraud-order statute was passed by Congress to pro- 
tect the public like an injunction and that is what the Supreme Court 
said in Donaldson v. Reid Magazine, in 333 U.S. It is like an in- 
junctive process which preserves you from jury while the prosecution 
may be instituted to punish the offender. 

Mr. Piarrncer. That is the information I was seeking from you. 
In the case of recurrence, the Post Office administratively has open to 
it another fraud order. 

Mr. O’Brien. That is right. We can issue an additional fraud 
order except sometimes when facts have to be proved. For example, 
if John Doe was the originator of the X YZ Co. and a fraud order was 
issued against him and the ABC Co. cropped up, there might be some 
question of fact there. John Doe may not naively incorporate as the 
ABC Co. We may have to determine a fact there. 

Sometimes we do and sometimes we do not. 

Mr. Piaprnaer. The reason I asked the question is that yesterday 
in Miss Russ’ prepared statement at page 33, she refers to a number 
of fraud orders against the same enterprise, apparently selling the 
same kind of product and refers to the fact that every time this hap- 
pens a new fraud order is obtained despite the fact that they are the 
same company. 

Mr. O’Brien. There must be some special circumstance which enters 
into each case. In other words, it is not as simple to issue a legally, 
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maintainable fraud order as Miss Russ would like to have it and we 
would too. A lawyer might say you have not given us due process, 
you have not proved some fact, and go into court and get an injunc- 
tion, and we would be wasting the Government’s time and the public’s 
money by doing something that is in the end worthless. 

So, we may have to go the whole road sometimes and more fre- 
quently than we would hike. We do want to make the order, when it 
is presented to the Chief Counsel and the Chief Hearing Examiner, 
sustainable by substantial legal proof that it is a fraud. 

Mr. Piarincer. Would it be possible, under administrative proce- 
dures, to obtain a criminal penalty or levy fines in these cases, to act 
as more of a deterrent to these people who are recurrent offenders? 

Mr. O’Brten. I am inclined to think not judging by the reactions 
of the Supreme Court in cases where trial by jury, for example, was 
spoken of in connection not with fraud but with obscenity orders, 
obscenity convictions, and the injunction case of Kingsley Books 
against Brown, in New York, in which Justice Brennan dissented 
from the majority opinion on the basis that there was no trial, no jury 
trial provided in that case. There was injunctive process. In other 
words, New York enjoined Kingsley Books from selling this dirty 
book and later on there could not be criminal prosecution. 

Mr. Puaprncer. Are you satisfied that you have the most effective 
tools to proceed against ‘mail frauds? 

Mr. O’Brien. Undoubtedly. 

Mr. Gorr. I think that I should say this, Mr. Plapinger, that maybe 
I can explain to the committee the difficulty of « ‘combining any kind of 
a fine or criminal penalty with our administrative procedure is that, 
of course, in criminal cases you have to prove the man guilty beyond 
a reasonable doubt. One of the elements that we have to prove in 
these mail frauds is the intent. There must be an actual intent to de- 
fraud proved in our administrative procedure. When you have a crim- 
inal proceedings you have to prove that intent to fraud beyond a rea- 
sonable doubt. 

Mr. Piapincer. The burden of proof is different in criminal cases. 
You only prove by a preponderance of the evidence in administrative 
proc eedings. 

Mr. Gort. That is right. 

Mr. Piaptncer. If the statute merely provided that the advertised 
matter was false and misleading rather than intentionally fraudulent, 
would that not assist the Post Office in more expeditious disposition 
of these cases? 

My point is this: I believe under the FTC statute, all that is required 
is that the advertising be false and misleading, you apparently ha 
to proceed one step further—— 

Mr. Gorr. That is right. 

Mr. Piartncer. And prove intent. Why? It seems to me that t! 


important thing is that the public is being misled, not whether it 
was intended that the public be misled but the fact of the matter is 
that the public is being misled. 

Mr. O’Brien. Prior to December 1949, when the Supreme C ourt 
decided the case of Reiley v. Pinkus, 338 U.S. 269, we were able to and 
did proceed in the same way that you have been discussing—in other 


words, it was not held by the courts or the Post Office that we had to 
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prove fraudulent intent. But in Reiley against Pinkus, Justice Black 
in delivering the opinion of the Court ‘laid down fraudulent intent as 
a prerequisite to the legal issuance of fraud orders and since that time, 
of course, we have had ‘the added burden and it is a difficult one, which 
we have overcome—I think if I may say, with pardonable pride—re- 
markably well, considering the skill and ability of the men who operate 
fraud schemes and the lawyers who protect them and the professional 
witnesses who appear for them. 

Mr. Piarrncer. Has there ever been any request made of Congress 
to conform your statute to the degree of proof necessary under the 
FTC Act? 

Mr. O’Brien. I do not think so but that would lessen the burden. 
We had a case in New York in April, Glansman against Schaffer, in 
which the court pointed out that in effect, they had a prepared alibi 
before they went into business and they have had that out-of-intent 
alibi for several cases. In other words, we are going to get Joe to 
front for this scheme. So, a couple of chemists or biochemists or 
doctors and a lawyer will get together and concoct the scheme and 
then, of course, Joe is an innocent man because he believes what he was 
told about this product and had no fraudulent intent. That is a very 
clever thing, and it may take all of our ingenuity to break down such 
defense but it is not impossible. 

Mr. Piarincer. But it would make your job less difficult certainly 
if you did not have to prove fraudulent intent? 

Mr. O’Brien. It would. 

Mr. Gorr. I think though on that one we would want to think that 
one through a little more carefully, the ultimate effect on the whole 
statute and the criminal statute too. 

Mr. Piaprncer. You do not enforce the criminal statute ? 

Mr. Gorr. That is right. That is submitted to Justice although 
the postal inspector prepares the facts for the district attorney. 

Mr. Prapincer. I think the committee would be delighted to have 
you consider that and submit your views on that matter for our record, 
Mr. Goff. 

Mr. Gorr. We would be very glad to do it. 

(See appendix, exhibit 8, p. 166.) 

Mr. Meaper. He was going to say why he was worried about it, 
though. I would be interested in his hesitation. 

Mr. Gorr. You mean mine? 

Mr. Meaper. Yes. 

Mr. Gorr. Of course, we are not quite in a position to operate in re- 
gard to trade practices in the way that the Federal Trade Commission 
is. I think there would be some infringement on their function and 
just offhand, I would say, they operate under a much broader au- 
thority in regard to unlawful trade practices than we possibly could 
and there has never been any effort to extend to the Post Office De- 
partment any authority to operate on anything unless that something 
had in a sense a criminal side to it. The administrative pro- 
cedure was intended as an aid to the criminal prosecution and you 
must remember also that the primary job of the Post Office Depart- 
ment is to move the mail but because these frauds take place in the 
mail, why then we are brought into the picture. I think there is a 
matter of policy as to whether we want to involve the Post Office 
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Department, which is primarily charged with moving the mail, with 
any further powers in the regulation business which would transcend 
actual frauds. 

Mr. O’Brien does have a prepared statement. 

Mr. O'Brien. Yes, sir; | have a prepared statement, some of which 
will be repetition of what we have gone over. 

Mr. Biarnix. We will put your complete statement in the record. 

(The document referred to follows:) 


STATEMENT OF WILLIAM C. O'BRIEN, ASSISTANT GENERAL COUNSEL, FRAUD AND 
MAILABILITY DIVISION, Post OFFricE DEPARTMENT 


The Fraud and Mailability Division of the General Counsel's Office, Post Office 
Department, prosecutes cases arising under the postal-fraud-order laws. 

We received the cases from the Chief Inspector after they have been investi- 
gated. As received, each case consists of a short narrative report of an in- 
spector, together with samples of the drug, device, or other thing which is being 
sold to the public. Accompanying reports on medical schemes we usually re- 
ceive an analysis of the preparation if its formula is not known; also one or 
more samples of the nostrum which has been purchased by the inspector. We 
also receive a report prepared by a doctor or other scientist in the proper field 
stating what value if any the drug or device (or sometimes the device) has for 
the purposes for which it is sold. Advertisements which have been circulated 
to the public by the operator of the enterprise are included in the inspector’s 
case. 

When I receive a case, it is recorded and assigned to an attorney who is ex- 
perienced in handling fraud cases. The date of assignment is recorded and 
track is kept of the case and whether it is moving along—if it is a case wherein 
we can commence administrative proceedings. 

As soon as we can do so a complaint is prepared charging the operator of the 
enterprise in specific terms with obtaining money through the mails by means 
of false and fraudulent pretenses, representations, and promises, which are set 
forth. This complaint is filed with the docket clerk in the office of the Chief 
Hearing Examiner. He assigns the case to an examiner and serves copy of the 
complaint upon the owner of the business, together with a notice of hearing 
to be held on a specified date and of the requirement that answer to the charges 
be filed on a prior date. A copy of the rules of procedure is served with the 
complaint. These embody the requirements of the Administrative Procedure Act 
(5 U. S. C. 1001 et seq.) and copies have been supplied to this committee. (See 
appendix, exhibit 11, p. 172.) 

rhe Administrative Procedure Act requires that opportunity be given parties 
in administrative proceeding to settle the case by compromise. Our departmental 
rules contain an appropriate provision for compromise. The rule requires an 
offer to be made by respondent before answer date. This is to promote expendi- 
tion and often terminates a frauduient scheme in a short time. 

While we use standard affidavits of discontinuance, copies whereof have been 
furnished the committee (see appendix, exhibit 12, p. 179), we sometimes find tiat 
it is necessary to vary the standard form upon the basis of the facts in a par- 
ticular case. 

We try to get compromise settlement affidavits filed as soon as they are 
requested, and insofar as we can we strive to secure those which provide for 
return of the respondent’s mail by postmasters marked “Out of Business” or 
“Refused.” 

Sixty to seventy percent of our cases are settled by compromise which we be- 
lieve effectuate the purpose of the law as stated by the courts ; namely to purge the 
mails of the unlawful enterprises. The balance of the cases go to trial or result 
in defaults or ex parte decisions. 

Hearings, as you no doubt know, must be held before the agency or hearing 
eXaminers appointed and qualified pursuant to the Administrative Procedure 
Act. 

While the great majority of the hearings are held in the Post Office Department 
in Washington, the law requires us, under certain conditions, namely, where the 
convenience of the parties is a paramount consideration, we have to hold hearings 
in the field. The hearing examiners rule upon such requests. We hold a good 
many hearings in places remote from Washington, when we have to. 
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The hearing examiners are also authoried to order the taking of depositions 
and interrogatories, which are being more frequently demanded by respondents 
than in the past. 

Postponements of trials are inevitable and are constantly requested by defense 
counsel, especially by those who specialize in clients operating mail-fraud schemes. 
We resist, and usually examiners refuse, lengthy continuances either of trials 
or of other procedural steps, such as filing answers or proposed findings or 
posthearing appeal briefs. The cry of unfair haste and undue pressure upon 
respondents is often heard. Respondents are likely to complain to courts that 
they have not been accorded due process; did not have sufficient time to prepare 
a defense or procure and present witnesses. I personally doubt the validity of 
any such complaint. In fact, some experienced mail-fraud-scheme operators 
anticipate fraud-order proceedings by having a readymade defense prepared 
by attorneys and physicians before they launch their enterprises. The United 
States Court for the Southern District of New York commented upon this schem- 
ing in the case of Vibra Brush Corp., New York, N. Y., decided April 3, 1957, by 
District Judge Weinfeld in the southern district of New York. 

I would not go so far as to say that it would not be possible to speed up to 
some extent our fraud-order cases, as I note Miss Russ suggested in her testi- 
mony. However, I doubt that many fraud-scheme operators will find it financi- 
ally possible to resume business under new names. In many instances we can 
summarily extend fraud orders to include new names and addresses employed 
by an operator against whom a fraud order has been issued. That is where 
the same scheme is continued and fact of fraud has been determined by trial 
or admitted by default, or where it is covered by one of our affidavits of discon- 
tinuance, which have an enforcement clause authorizing summary action by the 
Department. 

Departmental hearings involving medical questions are often hotly contested. 
There seems to be a number of doctors who will testify in support of any sort 
of a claim for any nostrum or device. We usually rely upon doctors who are 
employed in the Department of Health, Education, and Welfare or in some other 
Government agency. Sometimes we employ experts like Dr. Kalb or Dr. Naomi 
Kanoff (Washington, D. C.) to testify. There are usually specialists who are 
interested in the public welfare, so that they are willing to accept the small fees 
our economical anproach usually offers. Some will appear free. The public 
is indebted to such men and women, and we gratefully acknowledge their valu- 
able contribution to law enforcement. 

After hearings are complete and transcripts written up, respondent and com- 
plainant file proposed findings with the hearing examiner. These are ordi- 
narily called for within 21 days from receipt of the transcript. Again there 
may be postponements of filing dates. These should be for good cause shown. 
I think many so-called good-cause reasons advanced as bases for postponements 
are flimsy, but hearing examiners cannot investigate all or any of the pretexts 
employed for delay. However, revision of practice rules already have been 
drafted and are under consideration, which will place stricter time limitations 
or continuance. 

Enforcement of the postal-fraud-order laws not held to require proof of fradu- 
lent intent until the Supreme Court decided the case of Reilly v. Pinkus (338 
U. S. 269) in November 1949. 

Proof of fraudulent intent sometimes is quite a problem and our statute would 
lend itself more readily to protection of the public if such proof were not re- 
quired. However, as the number of cases successfully handled since 1949 indi- 
cates we have been able to overcome the difficulty so as to keep the mail-order 
swindlers in more or less of a sweat when we get after them. They do fear 
fraud orders and cry-out laws. I am certain we never invoked the provisions of 
title 39, United States Code, section 259, against an honest business. 

I understand this committee is interested in fake obesity treatments sold by 
mail. As our report shows, we have many. I believe Miss Russ yesterday antici- 
pated much that we might say about such schemes. 

Fat people want magic, simple, easy, comfortable means to lose weight, and 
who can blame them. Every generation, in my experience, feels the same way. 
Each generation finds swindlers operating schemes to deceive and defraud them. 

Obesity treatments usually promise their customers that they need not exert 
willpower or adhere to low-calorie diets. They sell candy wafers, massage ma- 
chines, appetite satients, and automatic appetite curbers. As you have been 
told, none of those things will work the magic they pretend. 
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Mr. Biarnik. Will you cover that which we have not covered and 
either read or summarize new and pertinent material ¢ 

Mr. O’Brien. I will try to do that, sir. 

I think it is apparent but I do not think it would be essential—— 

Mr. Biarnik. Will you speak louder, please ¢ 

Mr. O’Brien. I think that it has already been stated, but I have to 
cover the ground a little more fully with respect to the cases and how 
they originate as far as we are concerned. We receive our cases in 
the Fraud and Mailability Division—Fraud Division for the purposes 
of this connection—we receive our cases from the inspector, that is, 
perhaps from Inspector Callahan; Medical Fraud Unit, Inspector 
Dunbar, but essentially from the Chief Inspector’s office. 

What do we get? Are you interested in knowing what a case is com- 
prised of when we get it? It compromises a short narrative report by 
the inspector who gives the identity and, if he has it, the background 
of the operator, of course, the address and so forth. The advertise- 
ments he uses. The manner in which he advertises, because in fraud- 
order cases you may advertise my newspaper or periodical or by a 
circular or a radio broadcast or by throwing leaflets into automobiles. 
They used to do that more frequently when there were more open cars, 
or by word of mouth to the victim. 

Anyway, a representation is made to the victim whereby he or she 
is induced to send money through the mail for the worthless or prac- 
tically worthless or misrepresented thing. 

Such advertisement may be recorded broadcast, but usually they 
are printed matter. Samples are submitted with the inspector's re- 
port. We also receive a sample of the device or thing sold, which is 
purchased by the inspector, using what we call a test name, that is, 
he does not use his own name to purchase it. Maybe several samples. 
If necessary, those samples are accompanied by analyses, in the case 
of a medical preparation. Very often in modern times, if it is a 
drug preparation, the box carries a list of the ingredients. If we 
think the ingredients really are not in there, or that some of them 
are not in there, then an analysis may be made and a chemist’s report 
submitted, together with a medical report which is made by the medi- 
cal officers of the Food and Drug Administration, 

That medical report is made as to whether this preparation will 
obtain or produce certain results which have been advertised, and as to 
what actually results from using the preparation thereof, including 
what actual benefits or dangers may be involved in its use and in the 
dosage and according to directions furnished to the purchaser. 

When we receive a case we make a note of it, a record of it in what 
we call our General Counsel’s docket book, and then we assign it to 
an attorney who proceeds to study it and prepare a complaint. A 
complaint is merely a set of charges specifying wherein the respond- 
ent is making misrepresent: itions whereby money is obtained through 
the mail. This is filed in the Office of the Chief Hearing Examiner. 

The Chief Hearing Examiner’s Office is directly under the Post- 
master General. It is not under the General Counsel’s Office. The 
examiners are appointed by the Civil Service Commission under the 
rules laid down in the Administrative Procedure Act. Tha Chief 
Hearing Examiner, or someone acting for him, issues a notice of hear- 
6 
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ing to be held on a specified date. These are served on the respond- 
ent, with the complaint. There is also served at the same time a copy 
of our rules of practice. We have copies here, if the committee wants 
to see them, rules of procedure, which advise the respondent and his 
counsel as to the rules governing defense of a case, and also advising 
as to how respondent should go about making an offer of compromise 
settlement. 

You know, I am sure, that the Administrative Procedure Act re- 
quires that agencies operating under its provisions give the parties to 
a proceeding an opportunity for compromise settlement by agree- 
ment. 

Mr. Gorr. Mr. Chairman, I notice the time is rather short. This is 
a future amplification of the procedure, and I am wondering if you 
would not like to ask Mr. O’Brien more about some of these specific 
cases and then also have some questions to Mr. Callahan. 

Mr. Biatnix. If I may have 1 question or 2. The procedure has 
been explained in some detail. I would be interested in further ia- 
formation. How long does it take to complete, from the initiation to 
completion of the average case ? 

Mr. O’Brien. Initiation by us in the General Counsel’s Office? 

Mr. Buarnrk. You initiate a case against the given firm on a fraud 
case; how long does it take to complete the case ? 

Mr. O’Brien. Well, the times differ and we made a report to the 
committee on our average times, which I calculated from the records 
of the Post Office Department. For example, the average length of 
time it took to file a complaint after we received the inspector’s report 
would be 18.4 days. Sometimes we file the complaint the very day 
we get it. It depends on how much business we have. You know we 
only have a few attorneys and we have a lot of things to do. 

Mr. Buarnirx. Do you have more cases coming up than attorneys 
that can handle the matter quickly / 

Mr. O’Brien. I do not want to say anything about that. That is 
for the judgment of the General Counsel whether we should work 
harder or have more lawyers. 

Mr. Buarnrk. How many cases do you have pending? That is, 
what is your backlog of cases ? 

Mr. O’Brien. My backlog of cases? Cases on which no complaint 
has been filed and on which we have received orders, I would estimate 
we have perhaps—I am remembering the best I can—about 40. 

Mr. Biatnix. About how many lawyers do you have working on 
the cases / 

Mr. O’Brien. Well, I have three lawyers who devote most of their 
time to cases, and part time of another one. Two lawyers devote all 
their time to fraud, and part time of two other lawyers—most of their 
time. I was going to say I have three and a half lawyers to handle 
these cases. 

Mr. Brarntx. These three and a half lawyers, how long would it 
take them to take care of these 40 cases, just the backlog, laying aside 
any new cases coming in ? 

Mr. O’Brien. Well, Mr. Chairman, that depends first of all upon 
the case. That is to say, the adequacy of the investigation and the 
character and complexity of the scheme, and, of course, whether the 

attorney to whom a case is assigned is trying another case at the time 
he gets it, also whether he is writing briefs or preparing findings or 
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briefs on appeal or whether he is helping the Department of Justice 
to defend an action in court. So, how much time, it is very difficult 
to say. All I can say from experience is that our average time has 
been less than 19 days from the time of the receipt of a complaint to 
the filing that is from the rec eipt of an inspector's report to the filing 
of a complaint. The average represents an average and not the mini- 
mum which was zero on some cases and the maximum may be 30 to 
40 days. 

Mr. Buarnix. As I understand the variations. 
age from the time of hearing to the final decision / 

Mr. O’Brien. The average is 127-something days. 


Mr. Buarnix. It is a little better than a third of a year for each 
case ¢ 


Mr. O’Brien. Yes. 

Mr. Buatnik. So for 40 days we have roughly approximately 
years’ work, divided by 3 lawyers. 

Mr. O’Brien. Thirteen years’ work which we might do in 3 months. 

Mr. Biarnix. For years’ work just on the bac ‘klog ¢ 

Mr. O’Brien. Mr. ‘Chairman, if I may, I would not like to leave 
that 13 years’ work unchallenged because we are all working on cases 
at the same time. We take shortcuts. Some people go out of busi- 
ness in a short time. While it may represent 13 years’ work on the 
basis of an average of 127 days, I would like to say that there is no 
case that was ever in the Post Office Department 13 years and I have 
been there 40. 

Mr. Buatrnik. You have been in the post office 40 years? 

Mr. O’Brien. Yes, sir. 

Mr. Biarnix. My purpose, I want you to personally note, Mr. Goff 
and your associates, is not to be critical. We are trying to find out and 
the reason we ask about the days we want to know how effectively the 
Government is prosecuting the case. If we need more lawyers, more 
investigators, more lawyers, more legislation, we want to know that 
so we may be in a position to report that to the C ongress. 

That is our function. We are not here to criticize. 

Mr. O’Brien. [ appreciate that. 

Mr. Biarnrk. What I am getting up to here in a press release of 
last May 12, 1957, the press release by the Postmaster General, Ar- 
thur E. Summerfield. He opens his press release No. 90 (see appen- 
dix, exhibit 10, p. 170) by saying, and I quote, “Postmaster General 
Arthur E. Summerfield said today use of the mails to promote medical 
quackery is at the highest level in history. ia 
Are we keeping up with the cases? 
see. 


What is the aver- 


That raises a question, 
Are they way ahead of us, you 
For example, when was the latest any legislation was passed to 
implement or supplement or to alter or improve the operation of your 
section ¢ 

Mr. O’Brien. I do not think that there has been any such legisla- 
tion passed in my memory. 

Mr. Biarnix. That is 40 years of operation. 

Mr. PLartncer. There was an act passed last year. 


Mr. O’Brren. That was with respect to obscene matter, impounding 
law. 


Mr. Gorr. I don’t think you mean that section 259 was passed 
within the last 40 years. 
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Mr. O’Brien. 1872? 

Mr. Gorr. Was it? Are you talking about the criminal statute ? 

Mr. O’Brien. 1341? I am not talking about that. I am talking 
about the old postal fraud order law. The postal fraud order law. 

Mr. Buatnrk. So the most recent legislation 

Mr. Gorr. I will accept the correction on that. 

Mr. Biatnirx. Would you give that year? 

Mr. O’Brien. I think that is the correct year. I wouldn’t want 
to disagree with Judge Goff for anything in the world but I am certain 
of that. 

Mr. Piarrncer. The United States Code indicates that the 259 is 
part of the Revised Statutes of 1890. The annotator’s note states 
that it was derived from the statute of 1872. Is that the same statute ? 

Mr. O’Brien. That is the same statute. 

Mr. Buarnrx. That is the most recent legislation covering fraud 
orders. 

Mr. O’Brien. On fraud orders. 

Mr. Biarnrx. To deal with these so-called wonder drugs and these 
superatomic-charge cancer cures and electronic devices. 

Mr. O’Brren. That’s right. 

Mr. Biatnrx. We come to the conclusion as the Postmaster reports 
to the people of America and the Congress that the use of mails 
to promote medical quackery is at the highest level of history. Then 
he says this. This is another significant statement. We hope to get 
to you, Mr. Callahan; perhaps this is in your field. Where Mr. Sum- 
merfield said reports from Chief Inspector Stevens show that medical 
frauds today are more lucrative than any other criminal activity. 

Could you give us more details on that, Mr. Callahan? Is the 
highest level of medical quackery greater than any other criminal 
activity? Is it greater than the numbers racket in’ America ? 

Mr. Catianan. I am not in a position to make a comparison be- 
tween medical frauds and numbers rackets. But I know—well, I 
have been—with the exception of military service for a few years— 
I have been engaged in the investigation of medical frauds for about 
18 years. I would si vy and I probably was responsible for that state- 
ment that the medical frauds today are more lucrative than at any 
time in history and I don’t think there is any question—for instance, 
these fraud schemes will promote or will possibly get from 3 to 5 to 6 
thousand letters a day. They will blanket the country with adver- 
tising in 3 to 400 newspapers every week and if you just extend those 
figures you will see that $1 million is not an unusual return frem the 
operation of some of these schemes. 

Of course, they have expenses, but at the same time all that money 

was filched from the public. 

Mr. Buarntk. Is that hundred million dollars a year for all ? 

Mr. Cattanan. Oh, no. I mean in i or 2 schemes. 

Mr. BuatniK. In 1 or 2 schemes. 

Mr, CALLAHAN. Yes. 

Mr. Brarnrk. Could you give us a rough dollar figure, as a rough 
measure? Give us some idea of the volume or the magnitude of the 
so-called take of all these fraudulent medical schemes. Would it run 
into hundreds of millions of dollars? 

Mr. CaLtLaAnAn. I would say they do; yes. Very definitely. 

Mr. Buarnrk. An estimate of how many hundreds of millions? 
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Mr. Cautanan. No; I couldn't fairly. It would just be—I can say 

though that in our medical-fraud unit, we investigate from 3 to 500 
cases a year. They are not all in that category. And many of them 

are small. Many we stop before they become big. But unfortu- 
nately with modern advertising and all of the advertising mediums 
available to these people and very shrewdly used, why they can take 
in tremendous sums of money in a very short time. That is one 
reason why we try to purge the mails of the se things just as promptly 
as possible. 

Mr. Biatrntx. The Postmaster General states further, “In the past 
12 months 46 fraud orders have been issued in medical-fraud cases.” 
Of those 46, Mr. Callahan, were any repeaters, finding some other 
device or gimmick to promote the same fraudulent product? 

Mr. Catianan. I can’t say but probably in 2 or 3 cases they may 
have been. It is not unusual. 

Mr. Biatnrx. What happens to these repeaters? We were talking 
about intent earlier, you must prove intent. When you have once 
issued a cease and desist order and the same product shows up again 
under a different facade, wouldn’t that show the intent to defraud 
there ? 

Mr. Cattanan. Not necessarily. You see the issuance of a fraud 
order isn’t per se proof of a criminal intent. In other words the proof 
which we have to adduce to get a criminal conviction is far stricter 
than that Ms aig? is required in an administrative action and these 
people build a facade of medical opinion around them. As Mr. 
O’Brien pointed out, they go to doctors, they have a prebuilt alibi, and 
if the doctor takes the stand and s says why yes, this is in accord with 
my experience and I told Mr. Smith that these claims were warranted 
by virtue of my medical knowledge any my opinion, you just can’t 
convict Mr. Smith, unless you can show collateral acts which require 
intensive investigation to show the impossibility of a good faith belief 
on the part of Mr. Smith that the representations were true. 

Mr. Biarnix. The Postmaster General states further— 

Promoters and quacks are so persistent a unit of inspector specialists is needed 
in Washington to coordinate investigation of these rackets. 

Would you consider that you have an adequate staff, Mr. Callahan. 
in your inspector’s section here to oor with this medical quackery 
which is at the highest level in history ? 

Mr. Catianan. I have discussed that with the Chief Inspector 
and in common with all agencies we are shorthanded and that is not 
peculiar to the medical unit. It is a condition which is chronic. We 
always have a greater amount of work than we can handle in the 
manner we would like to handle it. As a consequence we necessarily 
have to hit the high spots. I wouldn’t want to say we are handling 
this thing in the ideal manner or if I had unlimited funds and man- 
power, I am certain we could do a much finer job than we are now 
doing. At the present time we devote a great many hours daily and 
weekly. 

Mr. Buarntx. You are doing the best you can with the limited 
personnel and money that you have ? 

Mr. Cautanan. That’s right. 

Mr. Biarnix. As a general measure so we could better understand, 
can you give us some estimate of the number of fraud complaints or 
how many complaints you have before you which require inspection 
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or investigation that are pending, let’s say, that cannot be undertaken 
or held in | abey ance because of the lack of sufficient investigating per- 
sonnel. I assume that you are hitting the high spots so there must 
be quite a few that you are unable to reach at all. 

Mr. Catianan. I would say possibly 30 to 40 at this time. If we 
had the available manpower and there is another fact involved, with 
reference to this matter of manpower, we could possibly expedite the 
proceedings if we had more men. There is no question about that 

Mr. Biatrnix. How many men do you have now ? 

Mr. Catitanan. There were just two of us until I was promoted to 
my present position and we are now in process of bringing in a couple 
of additional men. 

Mr. Biatnik. There will be a total of how many ? 

Mr. Cattanan. About three. 

Mr. Biatnik. In the entire- 

Mr. Catianuan. Inspectors. Each inspector has a secretary who 
handles the routine. 

Mr. Brarnrx. Those three cover the complaints of fraud in the 
whole country ? 

Mr. Catitanan. This relates solely to medical fraud. 

Mr. Biarnrg. That is listed as being the highest level in history. 
you only have three for the entire country. 

Mr. CatLaHan. Yes, sir; that is correct. 

Mr. Buatrnitx. What puzzles us you see, if there are any loopholes 
perhaps in the legislation, which we don’t know yet—we hope to de- 
termine on further study of this problem—here we have one govern- 
mental agency not only doing the best it can but doing a good and effi- 

sient job with the limited personnel and legislative authority, you de- 
clare a product to be a fraud, yet they can handbill that same produce t 
by use of letter carriers in your organization. They can sell it freely 
over the counter of any drugstore in the country. 

Another agency, the FTC apparently allows this product declared 
a fraud by your agency by the Post Office fraud section, the Federal 
Trade Commission allows them to advertise what is declared fraud by 
one division of the Government, to continue its advertising, there 1s 
something missing there you see. 

Mr. Cartanan. I have always felt that the primary objective of 
the fraud order law was to prevent these long distance swindles and 
then it actually seems that the average citizen 1s in a much better posi- 
tio n and to protect himself and to evaluate what is being offered when 
it is sold over the counter. 

As happened in one of my cases some years ago in Montgomery, 
Ala., I asked this ch: ap if he was still doing an over-the-counter busi- 
ness. His wife spoke up and said, oh, 3 no, indeed, not since the man 
came in with the baseball bat and beat him up. 

Our fraud order law is something of a substitute for this baseball 
bat. In other words, the fellow here in Washington who is swindled 
by the man in San Francisco or New York who is dealing anony- 
mously under some title that he has dreamed up, that fellow has been 
swindled and gets frustrated and mad when he realizes it but he can’t 
do anything about it because he can’t get at him. 

But if that was People’s Drugstore or somebody down the street in 
Washington, not to mention that store, any store locally where the 
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man had local access to him, why the situation would probably be 
quite different. 

So in effect I think our fraud order law does protect these people 
where they are not able to do anything for themselves. 

Mr. Brarnux. What publicity is given to these mail fraud orders 
and to affidavits of discontinuance / 

Mr. CanLtanan. Frankly, not as much as I would like to see given 
to them. 

Mr. Buiatnik. What is the means of publicity? Isthere any form of 
official notification ? 

Mr. O’Brien. It is published in the Postal Bulletin which goes out 
to all the postmasters, and a public record is made available and the 
press service knows they are made available. 

Mr. Buarntk. Do you issue them as press releases on that? 

Mr. O’Brien. No, sir. That was done one time many years ago 
and it was discontinued, just as press releases on complaints, that prac- 
tice was discontinued. I don’t know the reason for that. That was 
several years ago, perhaps 1930. 

Mr. Buarnik. The reason I asked, I didn’t know until this morning 
here that this product Regimen is a fraud and has been declared so 
by an agency of the Federal Government. Here’s an advertisement 
in Washington, the Capital City, in the Washington Post, as of Friday, 
August 2; I wonder how many of us knew it was a fraudulent prod- 
uct declared so by an agency of the Government, and yet you see it is 
advertised right in the Capital City and sold in the Capital City. 

Mr. O’Brien. They quit very soon after we issued a complaint 
against them. That is, Wonder Drug did, selling Regimen. Then 
they got out of the mails and they continued their drugstore circula- 
tion and sale. They probably had it already planned and meant it to 
be primarily a drugstore proposition, but got in the mails to build 
up some capital, I imagine. 

Mr. Gorr. Mr. Blatnik, I might say here that, of course, a news- 
paper prints what they think people would be interested in. All of 
our proceedings, these administrative proceedings, the file is open to the 
press at any time. They can go up there and see who the complaints 
are against, just like it was in the district courtroom. 

Mr. Prarrncer. One of your important tools certainly after the 
fraud order had been entered would be wide publicity by the Post 
Office Department to discourage this sort of thing and also inform 
the public. I don’t know how much time our friends in the press have 
to go up to the files of the Post Office Department to ferret this sort 
of thing out. But wouldn’t it be more desirable to have wide publicity 
given to mail fraud orders and affidavits of discontinuance ? 

Mr. O’Brien. We at one time—it was a practice to prepare a precis 
of the decision for the press, and press releases were issued by the 
Press Relations Branch of the Post Office Department several years 
ago. The press didn’t seem to care much about them. 

If John Doe in some backwoods town where the local press might 
be interested in his operation was the operator, why that particular 
press around there might print something about it, but as information, 
wide interest or coverage, and use of these press releases, we didn’t 
seem to get them, even in cases where there was somewhat, we would 
think, would be an element of news value; but the press sort of blinked 
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its eyes and passed up a press release saying that John Doe’s hair 
grower was found to be a fraud by the Post Office Department. I as- 
sume that the press, looking around and seeing all the baldheaded 
people, knew that was so anyhow. But that is the way they reacted to 
press releases. Because the companies that were charged, I don’t know 
that they liked it. Well, when you are charged with fraud and you 
are releasing the accusation before you proved it and therefore you 
“may be doing us an injury and destroying our business before there 
is any substantial reason therefor.” Of course, I didn’t believe that, 
but it is an arguable point of view anyhow. 

Mr. Puarrncer. That is not applicable to the mail-fraud order it- 
self.. There may be some justification on the filing of the complaint. 

Mr. Buarnrx. Mr. Curtis Johnson, the staff director, has a case 
here; an inquiry. Mr. Johnson? 

Mr. Jounson. This has to do with the Regimen tablets we have just 
been discussing. In the testimony yesterday of Miss Maye Russ, of 
the National Better Business Bureau, she stated that the bureau 
believes: 

This vigorous criminal prosecution might have a deterrent effect which routine 
postal-fraud orders apparently do not have on such offenders * * *, 

On June 24, 1957, the Digest Pharmacal Corp. and the Wonder Drug Corp., 
both Andreadis enterprises, entered into affidavits of discontinuance with the 
Post Office Deparament after having been served with fraud complaints in con- 
nection with the advertising of Digest and Regimen tablets for reducing. 

Regimen tablets are continuing to be used and to be sold across the 
counter. 

Also, Miss Russ incorporated into the record the following informa- 
tion with respect to John T. Andreadis, who is the head of the enter- 
prise: 

Filmarte Glamour, an enterprise of John T. Andreadis, was the subject of a 
postal-fraud order in October 1946 as a result of the advertising claims made 
for a so-called Glamour mold self-massage kit which allegedly would cause users 
to lose weight in pounds and inches exactly where needed. In February 1948 
Hollywood Beauty Consultants, another Andreadis enterprise, was the subject 
of a postal-fraud order in connection with the advertising of a “Hollywood two- 
way plan” and “Hollywood body toner” for reducing. 

In May 1955 Mr. Andreadis signed an affidavit of discontinuance with the 
Post Office Department for the Drug Research Corp. and Protam Pharmacal 
Co., firms which had been cited in a fraud complaint in connection with the sale 
of Sustamin for arthritis and rheumatism. 

And that is now known as Sustamin 212 and is also being sold over 
the counter for arthritis and rheumatism. 

A postal fraud order was issued on February 11, 1957, against the Columbia 
Research Corp. and Allerton Pharmacal Corp., enterprises of Mr. Andreadis, in 
connection with the sale of Propex tablets for reducing. An application was 
subsequently filed in a Federal court in behalf of these two firms, for an injune- 


tion to restrain enforcement of the order. We do not know at this time whether 
a decision has been reached. 


Here we have a case of 1 man who is engaged in approximately 
8 or 10 enterprises which have been subject either to the issuance of 
fraud orders for the signing of affidavits of discontinuance, and yet 
he still continues in business. The question I would like to ask is this: 
What recommendations have been made to the Justice Department 
with respect to criminal prosecution of a man who has been repeti- 
tively subject to administrative fraud orders and what has the Justice 
Department done about it? 
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Mr. Gorr. I will let Mr. Callahan answer it. 

Mr. Catitanan. Mr. Andreadis’ activities are under study at the 
present time by our Department with a view to see what can be done 
by way of criminal prosecution. I might point out that the ty pe of 
proof which will have to be adduced to get this case to a grand jury 
and to have any hope of obtaining a conviction, if and when it should 
go to trial, would be far different than what we had to have in our 
fraud-order proceedings. 

For one thing, Mr. Andreadis has at his disposal a number of doc- 
tors and chemists and men who are currently licensed to practice in 
New York, and it is a very difficult thing—those doctors take the 
stand and testify that, in their opinion, the claims and so forth of 
Mr. Andreadis, while exaggerated and puffed and so forth, do not 
seriously misstate the value of his peatintin We will have a very 
serious time in attempting to get a conviction. 

We can’t go into his past record in connection with a particular 
trial. We are confined to charging this one case, whatever it is at 
the moment. So it has been—these people have been a thorn in our 
flesh for some time, and we have attempted to move as fast as possible. 

Here’s the situation—I think this is something that isn’t generally 
understood : Criminal prosecution or indictment of a man doesn’t stop 
his business. 

Mr. Biatrntk. It is obvious that he was subject to a postal-fraud 
order which was back in October 1946, just about 11 years ago, and 
subjected to several postal-fraud orders during the subsequent years— 
here 11 years later he is still in business selling one of the best sellers, 
Regimen, declared a fraud by the fraud section of the Post Office De- 
partment, and yet’ advertised right here in the United States Capital 
and by one of the leading sellers, I understand, in town. 

Mr. CatLanan. That’s true. But in each one of these cases you will 
find that Mr. Andreadis’ record will show that he had further studies 
made, that he had additional doctors give him reports and that he has 
changed the product—this is an improved product, this is something 
different—and it is just amazing how a clever lawyer can twist this 
thing when he gets into court and show that here is a man striving to 
do the public good and the Post Office is persecuting him. That is the 
type of thing you are up against when you go in on a criminal case 
of this type. 

Mr. Biatrnrx. What resources do you have for your own medical 
testimony? Do you get cooperation from the American Medical As- 
sociation ? 

Mr. CattaAnHan. They cooperate with us. We feel we have the best 
medical staff in the United States, if not in the world; we have the 
doctors of Food and Drug Administration who work very, very closely 
with us. You know in many cases there will be a scintilla of truth in 
these things. These appetite depressants—I don’t know whether I use 
the right terminology—but possibly they can show that here is the 
evidence that perhaps in a certain way this thing had some slight 
effect, and that is puffed and twisted and turned until it means some- 
thing entirely different, but you create a difference of medical opinion, 
and it means that in our cases we are confronted with this proposition. 

If we were to take the time—suppose it took 2 men a year, 2 years 
to work up Mr. Andreadis’ case on the basis of our current activities, 
it would mean we would neglect hundreds of other cases. Is the pub- 
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lic interest better served by devoting all of our time to Mr. Andreadis, 
whom we are putting out of business as soon as he evolves new sc hemes, 
and let the other cases go by the board? That is the difficult decision 
we have to make. 

Mr. Biatrnix. Would that be a proper function of the Justice De- 
partment—a man persists in this fraud—snd turn it over to the De- 
partment of Justice and to prosecute ? 

Mr. Catianan. Not to investigate—prosecute; yes. 

As a practical matter, when we present a case to the United States 
attorney, it has to be complete, insofar as possible, to anticipate what 
he is going to ask for. 

Mr. Gorr. I might say this, Mr. Chairman, that all mail offenses, 
that is, an offense against the criminal law relating to mail by law, 
are investigated by the Postal Inspection Service. I should say, in 
fairness to Mr. Callahan and the very fine organization he represents, 
that the oldest investigatory service in Government is the Postal In- 
spection Service. It was created by Benjamin Franklin before we 
became a nation. Of course, it is very much older than any other 
investigatory service. The FBI, for instance, is a very recent organ- 
ization compared to the Postal Inspection Service, and it has been 
found best throug! 1 the years that, as far as post: al offenses are con- 
cerned, they are best investigated by someone who has a knowledge 
of the postal service and how it functions. 

[ might say also for Mr. Callahan that he is a member of the bar 
of the District of ( olumpbia, that the postal inspectors receive a very 
careful training and many of them are members of the bar. When you 
see a man who fin ally qualifies fora postal inspector, he is very highly 
trained and an extremely competent investigator. I feel I should pay 
that tribute to the inspectors because they help us in all these cases 
where we have dubnintistestive proceedings—obscenity and other kinds 
of frauds. 

From my experience both as a prosecutor and from my experience 
here here in the Post Office, in any medical frauds you have the prob- 
lem of bringing the victim in to get him to testify. 

It is hard when you have one of these virility frauds or bust devel- 
opers, and so on, to get a victim to get on the stand and testify that 
they bought the stuff and it didn’t work. We have hair growers and a 
lot of other things. These hemorrhoid remedies, and so on. You 
get into a criminal prosecution; you have to get some victim. He will 
have to say, “Yes; I bought it. I sent my letter and I used it accord- 
ing to directions and it didn’t work.” There are a lot of tough prac 
tical questions involved in criminal prosecution. 

Mr. Meaper. How do you initiate these cases? Do you wait until 
a victim complains ? 

Mr. Gorr. I can answer and then let it be supplemented by Mr. 
Callahan. We receive a great number of complaints from the pub- 
lic direct. We receive a great number of complaints from people who 
write to their Congressman and he communicates with us. In the 
Fraud and Mailability Division they often see advertisements in the 
mail that look suspicious and will refer it to the Chief Inspector for 
an investigation. Can you supplement that, Mr. Callahan ? 

Mr. Cattanan. We usually have various names that we use, and 
those names get on the mailing lists, so-called sucker lists, and very 








FALSE AND MISLEADING ADVERTISING 85 


frequently we will initiate an investigation as a result of the 1 receipt of 
unsolicited circular matter of that type, and we do examine periodicals 
and newspapers so far as time will permit. 

Mr. Buarnik. Mr. Callahan, getting back to the operation of your 
Department, may I say, Mr. Goff, that your commendation of the 
postal inspectors is more than justified in what little limited expe- 
rience T have had, I have had nothing but the finest experience and 
the highest of admiration for these most able and conscientious men 
I have met in the postal service back in the Midwest area. We are 
trying to find out, however, what we can do to improve, upgrade, and 
sustain and back up the service. 

We, too, have responsibilities to the people and the country. Our 
approach—we want it to be a positive one. 

iam rather interested. You ae this man John T. Andreadis— 
it will take 2 years to work on his case alone. In the meantime you 
have been after him since 1946, 11 years ago. He has probably made 
millions of dollars—I am guessing now—and he has been continually 
declared as dealing with fraud products and extracting money from 
the American people. Here is one man and you can’t cope with him. 
What do you suggest? What do you recommend? What new legis- 
lation . necessary? Or is it an additional proposition ? 

Mr. Gorr. Well, Mr. Chairman, what Mr. Callahan has touched 
on is that anybody that is engaged in any jentvenile job in the Gov- 
ernment needs more help. That is a chronic condition everywhere. 
In the Department of Justice they would tell you the same thing. In 
Agriculture they would tell you the same thing—any Government 
department. All I can say on that is that there has to be some con- 
sideration of what the taxpayer can afford to pay for. 

I don’t want to argue for the particular work that these men are 
doing here. Obviously we could use to advantage more help, but on 
the other hand there is a question, there is this tremendous demand, 
and a rightful demand, from the public for economy, and in my own 
office and in other branches of it, sure, we can use more people, but 
I think there has to be some balanci ing up as Callahan says, as to how 
much we can reasonably afford to do. 

I think these men do a fine job with the time and the staff they have. 

Mr. O’Brien has talked about these six attorneys that work in the 
Fraud and Mailability Division. I think they do a good job. I have 
had a chance to see them do it. 

Mr. Biarnix. I respect your opinions, Mr. Goff, and agree with you. 
Generally we have to have economy and balance off what the taxpayer 
ean pay, but I am asking, Can the American c itizen support the most 
lucrative racket of any “other criminal activity in America, running 
into hundreds of millions of dollars? It is not a question of can we 
afford it. We are paying for it to the tune of hundreds of millions 
of dollars a year. 

If this money was used in proper channels, used to seek and obtain 
competent medical advice and assistance, competent medical treatment, 
they would get something for their money. Here they are getting 
nothing or perhaps being harmed, this horrible business of believing 
these fraudulent claims and then indulging in self-diagnosis and self- 
prescription, self-medication and self- treatment, all costing us as a 
society hundreds of millions of dollars a year. 
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This is a tremendous problem. 

Mr. Gorr. I think you have to consider against that the fact that 
your substantial taxpayer ordinarily isn’t the man who is hit by this. 
In other words, then, it appeals to ignorant and credulous people more 
than it does to the man who probably pays the major part of the taxes. 
We do make an effort. For instance, one of the most fertile fields for 
swindlers is selling these various charms and potions to ignorant peo- 
ple to make their husbands love them and make them lucky at the 
races and cards. That wouldn’t appeal to the ordinary educated per- 
son at all; yet there is quite a substantial business done in such schemes. 

Mr. Buatntx. Would part of the problem be perhaps a problem 
. education? We have personal hygiene classes, public health classes 

ay down in grade school, in high school, in connection with physical 
ed ation, physical fitness courses, we have Government health bul- 
letins that are sent out through the Red Cross through various local 
health groups. 

Would it be helpful to disseminate some of this information? I 
agree with the Postmaster General in the same May 12, 1957, release 
where he indicates his puzzlement when he says: 

In an era where wonder drugs and great advances in surgery and medicine 
have produced true medical miracles, it is puzzling that so many people in all 
walks of life pay big money for the frauds. 

Is there not a responsibility for us to do more than we are doing 
to protect these people, particularly those of limited education, per- 
haps those in lower economic groups who can least afford to spend 
money and who perhaps most need good medical care? Is there an 
obligation there for us to keep them informed? We cannot tell 
them what to do, that is their own decision; but I think it is our re- 
sponsibility to tell them that : Look, this is bunk, this is not true, this is 
not so. Let them decide themselves what to do. Do we have a 
responsibility there ? 

Mr. Gorr. Mr. Chairman, I would say, first, that a hearing such of 
the kind that you had here, may have saved a lot of people a great deal 
of money, the publicity that will be given a hearing of this kind will 
do much good. 

I think the publicity given to the fact that people are actually being 
taken in by these kinds of swindles and so many people are gullible 
and suffer by reason of it, is very helpful. 

As Mr. O’Brien has testified before my time in the Department, 
they used to give out regular press releases but they were disregarded. 

Maybe we have neglected advertising it ourselves as much as we 
should. Maybe we can strive when there is a case that we think would 
be of interest, to get out a press release on it. The press are not inter- 
ested in the routine case that comes in. 

I am surprised that some alert reporter has not been up there to 
check our records regularly. Surely if it was in the court they would 
do it. 

Mr. Biarnrx. Maybe he is buying these medicines himself, fooled 
by these advertisements run in his own newspaper. 

Mr. O’Brren. There have been articles in magazines, for instance, 
the American Legion Weekly and other magazines prepared with the 
cooperation of the Post Office Department of various frauds from 
time to time. Whether there has been any article on this particular 
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nostrum, I doubt because that is occurred too recently and it is a cur- 
rent fad amongst those who want to get slim the easy way. 

We have several current situations against companies exploiting 
these phenylpropanolamine preparations and lots of other prepa- 
rations about which you hear very, very little today. 

Mr. Buarnrg. Mr. O’Brien, you said when you issue a fraud order 
on a given medical product, let us take specifically Regimen. That 
is made a matter of public record. It is sent to all the postmasters 
and post offices in the country. 

Mr. O’Brien. That is right. 

Mr. Buatntk. Issuch a notice sent to the FTC? 

Mr. O’Brien. Yes. 

Mr. Biarnrk. They should be aware of the fact that this is a fraud. 

Mr. O’Brien. Yes, we furnish a copy of everything we issue to the 
FTC. 

Mr. Mrnsuatyt. What do the post offices and postmasters do with 
these orders after they get them ? 

Mr. O’Brien. I do not know. I got a complaint from a lawyer 
that such a notice has been circulated and he is in court trying to 
enjoin our action and he thinks his notice is hurting his client’s 
business. 

Mr. Minsuaxu. As you declare a various item or publication fraud- 
ulent, could you not instruct your postmasters to post these orders in 
their post offices? That is the least you can do. That would not 
give you complete coverage, but it would be a start. Especially in 
the rural areas where everybody comes into the post office to pick up 
their mail. 

Mr. O’Brien. That could be done, I suppose. 

Mr. Mrnsuary. At least you would scratch the surface. 

Mr. Meaper. Put it right along side the No. 1 fugitive from jus- 
tice they post on the bulletin boards of the post office. 

Mr. Piartncer. In case of a violation of a fraud order, do you have 
the contempt remedy available to you? 

Mr. O’Brien. No, sir; we have no contempt remedy. We have 
merely the procedure I mentioned before of extending the order 
as soon as we get the information and if we get the information in 
the morning, we might be able to extend the order by night. 

Mr. Piaprncer. Do you think the availability of a contempt rem- 
edy might be an effective deterrent ? 

Mr. O’Brien. That would imply some kind of a sanction, the 
infliction of penalty. 

Mr. Prarincer. Enable you to go to a court to get a contempt 
citation for violation of the fraud order ? 

Mr. O’Brien. That would be slower and I do not think it would 
be as effective. 

Mr. Mraper. You say it would not be? 

Mr. O’Brien. It would not be as effective. 

Mr. Mraper. I might ask, if he did have a contempt remedy whether 
he would be in favor of a jury trial ? 

Mr. O’Brten. I am in favor of cutting off all frauds right here as 
soon as possible. 

Mr. Buiatrntx. Mr. O’Brien, just the last question. You earlier 
mentioned that you used to issue press releases on all such fraud 
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orders issued but you do not any longer. Can you give me the reason 
for that? 

Mr. O’Brien. I cannot give you the reason because I do not make 
the policy of the pressroom but it was discontinued back perhaps 10 
years ago. 

Mr. Buarnix. Do you think it wolud be 

Mr. O’Brien. I think the reason was—I think the reason was they 
did not find the press wanted these things. That they were more or 
less wasted. 

Mr. Meaper. Your press releases were not selling too well ? 

Mr. O’Brien. That is right. 

Mr. Mraper. Off the record. 

( Discussion off the record.) 

Mr. O’Brien. Some of the remarks made by Miss Russ about cases 
stimulated my interest. We have a list which I can give your staff I 
think of cases she mentioned in which we have already taken some ac- 
tion but she noted that she knew of no action having been taken. In 
the Otis Laboratories the case was heard and prepared findings are 
due on the 7th, as a matter of fact. 

Mr. Piapincer. Why would it take from April 4, when the hear- 
ings were held, until August 7 for the proposed findings to become 
due ? 

Mr. O’Brien. It is possible due to the fact that the lawyer for the 
respondent was dying of influenza or could not get the record or 47 
other good and sufficient reasons why he should not file prepared 
findings of fact. 

The hearing examiners are always afraid of preempting people 
from an opportunity to develop themselves and getting into court and 
having a fraud order that was issued negated by a judicial ruling. 

Mr. Puaprneer. Today is the 7th. “Have the proposed findings 
been submitted yet ? 

Mr. O’Brien. I will not know until I go back. I have not signed 
them anyhow, I can tell you that. 

Mr. Gorr. In order to clear up some of these cases, we were back 
on, as far as hearings are concerned, we did borrow two extra hearing 
examiners and we have them down there. 

Mr. Piapincer. How many does that make altogether ? 

Mr. Gorr. We have four hearing examiners working. I do not 
think it will be necessary to keep them there. I think in a few 
months they will be caught up. I did allude to it briefly in my pre- 
pared statement that you must understand that these people are well 
represented. They pay their lawyers well and they can raise every 
kind of a motion or request that is going to delay the proceeding. 
Like in court, if you have a lawyer who sets out to delay any decision, 
there are all kinds of questions that can be raised. The courts are 
pretty quick to act, as I think you realize, if there is any hint in an 
administrative proceeding denying a man a fair opportunity to be 
heard or time to present his defense. These hearin ig examiners are 
like everybody else and do not want to be criticized as abusing their 
discretion. 

Also, when you consider that defendants can raise almost the same 
legal means of delay in our administrative proceeding that they can in 
a court, I think the time it takes stacks up pretty well with the way 
our courts operate. 
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Those of you who are lawyers know that courts are a lot further 
behind in their calendars than we are and if you get a case disposed 
of in 6 months that you file in court, you have done very well and we 
have a lot better record than that in our administrative procedures. 

Mr. Piarrncer. One of the purposes of the administrative process 
was to short circuit lengthy court procedures. 

Mr. O’Brien. The decision I quoted puts a crutch in that to a large 
extent. 

Mr. Piarincer. Which one was that, Mr. O’Brien ? 

Mr. O’Brien. Perhaps, I did not cite it. It was Cates against Ha- 
derlein. In 1951, the Supreme Court held that the Post “Offic e De- 
partment was subject to the Administrative Act that made us follow 
all this redtape type of procedure which gives these boys good legal 
basis for claiming more time, delay, opportunity hearings out of town 
which we have to hold and requests for interrogatories or deep deci- 
sions in various places and they can think of various places, I assure 
you, and all those motions take time to pass on. But in general our 
average time as I see it is reasonable, even compared to the present 
administrative proceeding days. 

Mr. Buatntx. Mr. Goff, Mr. O’Brien, Mr. Callahan, we thank you 
and we appreciate, Iam sure. You have been most cooperative before 
with the background material and for any further information we 
may need from the respective offices. Thank you for your informa- 
tion. 


The meeting is adjourned until tomorrow morning in the same 
room. 


(Whereupon, at 12:30 p. m., the hearing was recessed until Thurs- 
day, August 8, 1957, at 10 a. m.) 
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THURSDAY, AUGUST 8, 1957 


Houser or Representatives, 
SUBCOMMITTEE ON LeGat AND Monetary AFFAIRS 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:15 a. m., in room 
1501-B, House Office Building, Hon. John A. Blatnik presiding. 

Present: Representatives Blatnik (chairman), Hardy, Minshall, 
and Griffiths. 

Also present: Jerome S. Plapinger, counsel; Curtis E. Johnson, 
staff director; and Elizabeth Heater, clerk. 

Mr. Briarnix. The Legal and Monetary Affairs Subcommittee of 
the House Government Operations Committee will please come to 
order. 

This is a continuation of public hearings, investigating the regula- 
tion of false and misleading advertising, by Federal agencies. 

Our meeting today concludes the hearings on false and misleading 
advertising of weight-reducing preparations, the first of the medical 
products to be investigated by the subcommittee. 

Our principal concern is with the effectiveness of the Federal agen- 
cies charged with protecting the public against fraudulent promotions. 
Yesterday we heard from the Post Office Department and the activities 
of the Postal Fraud Division in regulating schemes which are pro- 
moted through the mails. 

This morning we will hear from Commissioner George Larrick, 
of the Food and Drug Administration, and from Commissioner 
Sigurd Anderson, of the Federal Trade Commission. 

The subcommittee has had medical testimony regarding the use 
of phenylpropanalyomine hydrochlor ide—propadrine—in weight-re- 
ducing remedies sold over the counter or by mail. This testimony 
raised several questions: (1) Is propadrine a safe drug for use without 
medical supervision; (2) is it of any value, particularly in the small 
dosages—25 milligrams per tablet—permitted by the Food and Drug 
Administration in direct sale to the public; and (3) is the public 
being deceived by the advertising of these products? 

Commissioner Larrick, I hope you can help us to answer these 
and other questions related to protecting the public from dangerous 
or worthless drug preparations. Some of these preparations, inci- 
dentally, have been promoted with the claim that they have been 
endorsed by the United States Government. 
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Commissioner Anderson, we learned yesterday that the Postal 
Fraud Division has issued fraud orders against a number of so-called 
weight-reducing preparations and that some of them are now being 
widely advertised for over-the-counter sale at drugstores. This ad- 
vertising, we understand, falls within the jurisdiction of the Federal 
Trade Commission and we would like information on what actions 
are being taken to curb deceptive promotion of these products. 

Our first witness is Commissioner Larric k, head of the Food and 
Drug Administration. 

We are pleased and honored, Commissioner Larrick, to have you 
with us today. We appreciate the cooperation the committee and the 
staff have received from you, and the assistance. 

Would you take the witness chair? 

We may have other committee members coming in. 

Mr. Larrick. Thank you. 

Dr. Holland, our medical director, was scheduled to accompany me 
here today. He has an illness in the family. Instead, Dr. Farago, 
the deputy medical director, is here with me. 

Mr. Buarnix. Is Dr. Farago with you? 
Mr. Larrick. Yes. 
Mr. Buarntk. Dr. 

















Farago, will you sit with Mr. Larrick, please? 








STATEMENT OF GEORGE P. LARRICK, COMMISSIONER, FOOD AND 
DRUG ADMINISTRATION, DEPARTMENT OF HEALTH, EDUCATION, 
AND WELFARE; ACCOMPANIED BY DR. PETER FARAGO, DEPUTY 
MEDICAL DIRECTOR, FOOD AND DRUGS ADMINISTRATION 


Mr. Larrick. Mr. Chairman and members of the committee, my 
name is George P. Larrick. I am Commissioner of the Food and 
Drug Administration, Department of Health, Education, and Wel- 
fare. 

While last year marked the 50th anniversary of our country’s Pure 
Food and Drug Law, it was not until enactment of the Federal Food, 
Drug, and Cosmetic Act of 1938 that the Food and Drug Adminis- 
tration had authority to deal effectively with articles represented for 
weight reduction. 

Under this act, a food or a drug is deemed to be misbranded if its 
labeling is false or misleading in any particular. Labeling is defined 
as— 
all labels and other written, printed, or graphic matter (1) upon any article or 
any of its containers or wrappers, or (2) accompanying such article. 

Corrective measures provided for by the act include seizure of 
offending merchandise, as well as criminal and injunctive proceed- 
ings against the responsible parties. 

While there are many articles and programs currently offered for 
unsupervised use by the public as aids in weight reduction, those sub- 
ject to regulation by the Food and Drug Administration may be 
wt adly categorized into three groups. T hese are: 

Artic les containing sweetening agents to be ingested before meal- 
eae! These are represented as being effective in dulling the appetite, 
and thereby decreasing the desire for food. 

Articles containing nonealorie bulking agents. Promoters of 
these claim that these substances swell up in the stomach, thereby pro- 
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ducing a sensation of fullness, with a resultant loss of appetite and 
reduction of food intake. 

3. Articles containing sympathomimetic drugs which affect the 
nervous system in such manner as to reduce the desire for food. 

Some preparations contain mixtures of the ingredients referred to 
above. Many contain added vitamins and minerals intended to offset 
the loss of these food factors when the user follows a restricted diet. 

The 1938 act opened many new fields of endeavor to the Food and 
Drug Administration. As is our custom when getting into a new area 
of activity we start with those violations which involve danger to 
health. In the reducing field, this meant preparation containing 
potent drugs so that when the article was taken according to the direc- 
tions given in the labeling, it would be capable of causing harm. Initial 
legal actions were directed at ridding the market of preparations for 
lay use which contained such ingredients as thyroid and phenolphtha- 
lein, a strong laxative. As these 1 ‘apidly disappeared from the market 
we devoted more time to those articles which, while rather innocuous 
from the standpoint of safety, were not, in our opinion, capable of ful- 
filling the promises made in their labeling. In 1944, we fought our last 
major court battle clear up to the Supreme Court against a danger- 
ous reducing preparation United States against 62 Packages, more or 
Jess, of Marmola Prescription Tablets and Raladam Co. The dan- 
gerous ingredient in that case was desiccated thyroid. With the ter- 
mination of that case in favor of the Government, the dangerous type 
of reducing preparation all but disappeared completely from the 
scene. We know of no such articles in interstate commerce today 
that are available without prescription. This left us with the rela- 
tively safe but falsely labeled products. We pursued these vigorously 
fora time, thus, in 1945 we made 20 seizures of weight reducers. How- 
ever, the following year—1946—we had the first of two major court 
reversals which have made present regulation of this problem di ffic ult. 
That decision involved the seizure of a product known as Ayds Candy. 
Our libel in the Federal Court alleged that the weight-reducing claims 
made in the labeling were false and misleading. 

In essence, the Ayds preparation consists of candy, plus a few 
vitamins, recommended for use before meals to curb the appetite. The 
Federal Trade Commission had acted against the Ayds advertising 
but had its order reversed by the Seventh Circuit Court of Appeals 
which, on February 15, 1946, stated : 

The facts are plain, it being undisputed that eating candy before meals 
curbs the appetite, lessens intake of food, and involves no restriction of diet 
but automatically restrains the desire for food, * * * It is only necessary for 
the user to eat the candy before meals and thus curb his desire for food, result- 
ing not in the necessity of exercise of willpower in refraining from consumption 
of certain foods, but in less desire for and less intake of all kinds of foods * 

The Federal judge handling the Food and Drug Administration’s 

‘ase against the Ayds Candy labeling decided that the outcome of the 
Feder al Trade Commission’s case was conclusive, therefore, he held 
that the Ayds Candy preparation, was not misbranded as we had 
alleged. 

The second court setback came the following year, 1947. That one, 
also a seizure case, involved a product known as Vita-Minerals which 
was somewhat similar in composition to Ayds, and made essentially 
the same appetite depressant claims. The trial judge ruled that the 
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claims made in labeling that the article was effective in appeasing the 
appetite for excess food, and in diminishing hunger pains during a 
weight reduction regimen were not false and misleading. 

Because of the adverse decisions in the Ayds Candy and the Vita- 
Minerals cases, where it was held that an article which has some effect 
on curbing the appetite may properly be represented to the public as 
an effective aid for achieving weight reduction, the Food and Drug 
Administration was forced to conclude that regulatory action in this 
field must be very carefully selected and that it would not be feasible 
to bring cases where the labeling claims were of a qualified nature. 
It was further concluded that in order to support such a case effec- 
tively, it would be necessary to conduct consumer surveys to ascertain 
the impact of the labeling statements on the mind of the prospective 
purchaser and that it would also be nec essary to conduct clinical trials 
to determine by unbiased scientific experiments whether or not the 
particular article is actually effective for achieving weight reduction. 
Such consumer surveys and clinical tests are costly and time-consum- 
ing and the need for them has acted as a further bar to regulatory 
action in this field. 

For a time our work in this area, and the field of economic cheats 
generally was reduced to a minimum because of the need for us to 
devote our resources to violations having more of an impact on the 
general health and welfare of the consumer. That is, violations in- 
volving danger to health or insanitation. However, we have allocated 
time and funds to this problem again, and are preparing to proceed 
against the promoters of an article falsely represented for weight 
reduction. For the reasons previously set forth, we are proceeding 
with caution in the selection of cases and the development of what 
we hope will be convincing evidence. 

Mr. Buarnrx. Thank you very much. Mr. Plapinger? 

Mr. Piarrtnerr. A good deal of the attention of the subcommittee 
has been devoted to the phenylpropanalomine hydrochloride prepara- 
tions. Can you tell us what the Food and Drug Administration has 
done in this field ? 

Mr. Larrick. I will say something about it but if I may, I will have 
to have the doctor complete it. 

We have an understanding with the other governmental agencies 
that regulate the same types of products that we do that we will not 
duplic ate their efforts. We supply to both the Federal Trade Com- 
mission and the Post Office Department technical and medical advice, 
and chemical analysis of foods and drugs. 

The Post Office Department has proceeded against a number of 
these products. We supplied at their request the medical and chemical 
information. We did nothing in that field. 

We find that the labeling of these products—there are 1 or 2 of 
them, I believe—that are sold theme drugstores, 1 of which the 
Post Office Department has acted against—the labeling—is much 
more difficult to build a case on than would be the labeling plus the 
advertising. For example, the one that is perhaps the biggest seller 
has this on the label. 

It says: 

To weigh less, eat less. To reduce, you must have the desire to lose fat. The 


rules are simple. If normally healthy, eat less; then you weigh less. The Rexi- 
men plan does most everything medical science can help you to attain your goal. 
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On the other hand, it cannot come into your personal life and take food away 
from you when you want to overeat or eat between meals. That only you can do. 

Mr. Piaprncer. That is on the enclosure in the package not on the 
package. 

Mr. Larrick. As far as the law is concerned, that is the package. 

Mr. Puarraer. Under the law, the package includes everything 
that comes with it. 

Mr. Larrick. Everything that is with the package. Our conclu- 
sion was that the likelihood of winning that case was not great. We 
felt we could better spend our time on cancer remedies and on reme- 
dies for more serious diseases than that one. 

Mr. Puiapincer. Can you prescribe the form of the label? The 
Jabel on Regimen states: 

Individuals who suffer from heart disease, high blood, diabetes, or thyroid 
disease should omit yellow tablet or take only upon advice of a physician. Do 
not exceed recommended dosage. Pink and green tablets may be continued as 
directed. Avoid excessive use of salt. 

Can you prescribe the size of that print, for instance ? 

Mr. Larrick. No. The law is that information required by the 
statute shall be printed in type relatively conspicuous compared with 
other print on the label. 

Mr. Piapincer. This makes the fine print in an insurance contract 
look like uppercase letters. 

Mr. Larrick. Let me make this point. In the administration of 
the Pure Food and Drug Act, we regulate $60 billion worth of goods 
that move in interstate commerce and $3 billion worth that are in 
import commerce. 

We cannot hope to cover the field. We have to pick the most im- 
portant things todo. We have not thought that the relatively incon 
spicuousness of that type would be as important as keeping rodent 
manure and that type of filth out of food. 

Mr. Piaptncer. Then, I gather that you have not proceeded against 
any of the phenylpropanolamine remedies ? 

Mr. Larrick. That is correct. 

You understand that there is a statement in NNR, a public ation 
of the American Medical Association, which says these products do 
have an effect on reducing the appetite. It makes it difficult with the 
limited claims we have on the label alone to convince an inquirer that 
that statement is false. 

Mr. Piarrncer. In the 1955 edition of New and Nonoflicial Rem- 
edies—N NR—the AMA Council on Pharmacy and Chemistry noted 
that phenylpopanolamine hydrochloride—propadrine—is effective as 
an agent for controlling the appetite in the dietary management of 
obesity. A dosage of 50 milligrams 2 or 3 times daily was suggested 
for adults. 

That dosage, I understand, is not available over the counter. 

Mr. Larrick. That is right. 

Mr. Piaprncer. Do you feel that the AMA statement proscribes 
your activity ? 

Mr. Larrick. No, but makes the case difficult. 

[ am not happy about the labeling there. I personally think that 
type of labeling is apt to mislead a substantial number of people. 
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But to prove that to a jury of 12 people, we have to find out, not 
guess what this is going to mean to the lay public. We would need to 
make an expensive consumer survey to prove what it means. 

Mr. Praprncer. You do not employ administrative proceedings? 

Mr. Larrick. No; we are an administrative agency. We have to 
prove our case. Our law provides for seizure, injunction, and crim- 
inal prosecution, but all of these actions must be brought through the 
United States district attorney. Anybody who does not agree with 
what we say has a right to a tr ial by jury. 

Mr. Harpy. Is there any basis for contending that this misleading 
advertising constitutes getting money under false pretenses? 

Mr. Larrick. That is out of my field, Mr. Hardy. I do not regulate 
advertising. I would not think that- 

Mr. Harpy. I do not know if it is out of your field if it is a false 
claim that is under your jurisdiction. 

Mr. Larrick. Our rights under the statute are to proceed in the 
way that has been laid down in the law. There is a criminal penalty 
whereby a man can go to jail for a year or be fined a thousand dollars 
for a first offense if we can prove that the labeling he uses is mis- 
leading or false. He can also be enjoined against further shipments 
of the article. 

Mr. Harpy. What bothers me as I listened to the testimony in here 
the other day of a very attractive witness from the National Better 
Business Bureau. Some of the information she gave the committee 
with respect to the misleading nature of some of these so-called fat- 
reducing remedies is absolutely astounding. Permitting these adver- 
tisers to prey on the gullible public the way they apparently are doing 
just seems to me to indicate that somebody is awfully lax. Maybe the 
law is not adequate. Maybe we need to strengthen the statute. But 
do you not have any ability to protect the public against the parasites 
that get rich off the unsuspecting gullibility of people that want to 
lose weight ? 

Mr. Larrick. We have the right to see that the article is safe. We 
have the right to see to it that the labeling alone 

Mr. Harpy. Let us see. Let us go further and see about your 
responsibility. 

Mr. Larrick. We have the responsibility under the law for seeing 

hat the product is safe and for seeing to it that the labeling is not 
false or misleading. We have the administrative responsibility of 
deciding where we shall direct our activities. 

Mr. Harpy. Where then, does the responsibility of the Department 
of Justice enter to see that the public is protected against fraud. Do 
they have to depend on you to prove a case for them? 

Mr. Larrick. I do not know. I have been in pure food and drug 
work all my life. I am not a lawyer. I do not know the broad field 
of law. 

Mr. Harpy. You would have to depend on the Department of Jus- 
tice to prosecute; would you not ? 

Mr. Larrick. Yes, sir. 

Mr. Harpy. How do you go about working up your cases? 

Mr. Larrick. We start out generally by making a factory inspec- 
tion of the firm under observation. If we have something we think 
is in violation of the law and is serious enough in light of our coverage 
we get the samples of it. 
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We take those to our scientific laboratories, where they are analyzed 
by whatever means is necessary to get the facts. We have a corps of 
bacteriologists, doctors, and scientists in most every field. We gather 
together all the facts that have a bearing on the question we are going 
to present to the district attorney. We turn it over to our lawyers, 
and they look it over and prepare it in legal form and send it to the 
Department of Justice, which decides whether they will proceed with 
the action. 

Mr. Harpy. You are primarily concerned with the protection of the 
health of the people ? 

Mr. Laraick. That is right. I do not think I ought to spend the 
money down the line—— 

Mr. Harpy. I am not suggesting that you spend more money, I am 
suggesting that you spend it more effectively. 

Mr. Larrick. If you tell me how to do that, I will do it. 

Mr. Harpy. I am not in the administrative business. 1 am trying 
to understand what you are doing. 

Mr. Prarrncer. Mr. Larrick, would you feel that the enforcement 
of these matters would be more effective :f vou were given the power 
to enforce through administrative procedures rather than have to go 
into court? 

Mr. Larrick. Of course, if you put more authority into an an 
they can perhaps be more effective, but I would not think you have : 
ghost of a chance to getting it through. I spent a great deal of tine 
before the Interstate and F oreign Commerce C ommittee in trying to 
get legislation to deal with the « question of whether or not the addi- 
tives going into food are safe. Itis fundamental. If you are going to 

eat these additives all your life, and you find out that after you ha ave 
been eating them for 20 years that they do you harm, you are in trou- 
ble. The manufacturers, most of them are testing these things now. 
They are quite willing to test them. But they are unwilling to adopt 
the type of review prescribed by the Administrative Act. They want 
the review procedure to be very extensive in the courts. They do not 
want, as they put it, the power of judge and jury all in one place. 

Mr. Piaprncer. Some of the administrative agencies might ques- 
tion whether judicial review of the administrative procedure is not 
too thorough. 

Mr. Larrick. I think it is. We want court review. We want the 
Administrative Procedure Act. Frankly, as the Commissioner of the 
Food and Drug Administration, I would prefer to have my actions 
reviewed by an impartial tribunal. I regard myself not as a judge 
but as an advocate of the consumer. 

Mr. Piarrncer. The FTC found, I think, that their procedures are 
reviewed by impartial tribunals from time to time. 

Mrs. Grivriras. Mr. Chairman, could I ask a question ? 

Mr. Biarnik. Mrs. Griffiths. 

Mrs. Grirrirus. The difficulty of court review is when a decision 
like the Ayds decision is handed down, it makes the court pretty 
ridiculous. Under that decision it seems to me that any candy 
company could advertise candy as a weight reducer. I do not know 
why they are not doing it. 

Mr. Larrick. I agree with you. 

Mrs. Grirrirus. They are too honest to try. 
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Mr. Larrick. Probably that is right. 

Mr. Harpy. I do not know about that. 

Mrs. Grirrirus. Maybe they have not thought of it. Let me ask 
you another question: Was this Ayds decision tried before a jury, this 
Ayds case tried before a jury? Do you know? 

Mr. Larrick. I do not think it was heard. 

Mr. Harpy. Maybe that is what is wrong with it. 

Mrs. Grirrirus. I am going to make a suggestion. 

Mr. Prarrncer. You are probably referring to the circuit court 
of appeals decision. 

Mr. Larrick. We had both. 

Mrs. Grirrirus. If it ever got to the circuit court of appeals, it 
must, have been tried first either by a judge or a jury in a lower court. 

Mr. Larrick. Here is the way it was 

Mr. Piapincer. It was an appeal to the circuit court directly from 
the FTC. 

Mr. Larrick. The Federal Trade Commission case was tied. The 

*TC held that it was misleading, as I recall, if I am wrong, my col- 
leagues will correct me. 

Their decision was appealed to a circuit court of appeals and after 
that decision they held it was essentially what the lawyers called res 
adjudicata on us and we never got a chance to try our case—that deci- 
sion was binding on us. 

I agree that those decisions were not sound but maybe we have 
to have the jury system which fundamentally is a good system. I 
think you are going to have some mistakes made. 

Mrs. Grirrirus. I would suggest if you try these cases, in front of 
jurors, on a case of this, you try to get 12 fat women on the jury. 
Those people have some knowledge. 

Mr. Larrick. We will make a note of that. 

Mr. Harpy. I never thought that my distinguished colleague would 
be advocating packing a jury. 

Mr. Larrick. You might say overpacking the jury. 

Mr. Prarrncer. Mr. Larrick, a number of these remedies so-called, 
make claims that the consumer is actually obtaining— 

a revolutionary type of weight reducing drug just released by the Federal 
health authorities without a doctor’s prescription 

That is a rather conservative one. Some of them say that the 
product has been declared absolutely safe by the Federal Government 
and so forth. Would you care to comment on that ? 

Mr. Larrick. We do not like that at all. We think that is highly 
objectionable. The fact is that before any of these people can put a 
new drug on the market, before a new drug can be sold, the people 
must come to the Food and Drug Administration and present compre- 
hensive supplemental data showi ng that as they propose to use it, it 
would not do the patient harm. We do not have the power to pass on 
the claims. The Congress dec aed that they would give us the au- 
thority to make the manufacturer assume the burden of proof that it 
is safe. Once he has shown that taking 25 milligrams, 3 times a day 
is safe, following the directions, then if we want to attack the claims, 
the burden of proof is reversed. We have to prove to the ju lge that 
they are false and misleading. 
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Mr. Prarrncer. Phenylpropanolamine hydrochloride is not a new 
drug, as I understand it. Will you explain that to the committee ? 

Mr. Brarntx. Doctor, give your full name and title. 

Dr. Faraco. My name is Dr. Peter Farago. I am Deputy Medical 
Director of Food and Drug Administration. Phenylpropanolamine 
hydroe hloride Is | certs tainly not a new drug. The experiment: al jwork 


193 8. At that stage of duvdopenak; Sinn cbanglpcophalioanint hy 
drochloride was a new drug because it was introduced more or less as 
a substitute for ephedrine. 

Mr. Piarrncer. How was it used then? 

Dr. Faraco. As a therapy in treatment of hay fever and asthma. 
They also developed parenteral preparations which were used to ele- 

vate the blood pressure during surgery. 

There was some work done at that time using it as an adjunct to 
diet in the treatment of obesity. This was not an important use at 
that time. 

Mr. Puiarrncer. As an adjunct to diet? 

Dr. Faraco. Right. As time went on preparations containing the 
drug were available over the counter in dosages of 50 milligrams 3 times 
a day for the treatment of hay fever and asthma. They have in those 
doses been considered safe for the treatment of hay fever and asthma. 
But it was not up until 2 years ago that we were queried as to whether 
or not 25 milligrams of the drugs given twice or 3 times a day would be 
considered a new drug for its use in obesity. In view of all the work 
and the experience with 50 milligrams, we then on a strictly medical 
basis, stated that 25 milligrams of the drug would not be considered a 
new drug. It is not a new drug in the dosages which have been men- 
tioned. 

Mr. Piarincer. When you permit the drug to be sold across the 
counter, this is based on safety alone and not efficacy. 

Dr. Faraco. Yes, sir; this is based on safety and not efficacy in this 
particular case. 

Mr. Harpy. May I explore that just a little bit. We have several 
factors in this thing, Mr. Chairman, it seems to me. The question of 
safety is the one that the Food and Drug Administration is concerned 
with. That is one of the more important questions undoubtedly. But 
the question of efficacy and misleading advertising comes under the 
bailiwick of the FTC and they have their responsibilities there. 

It seems to me there is another matter that we have not touched on 
very much and I hope the chairman is planning to explore it. That 
is the question of the possibility of fraud that goes beyond a question 
of false advertising. There the Justice Department would be the one 
probably solely concerned. 

I am glad we are exploring this aspect of it. But I certainly hope 
we will cover all three of these phases. 

Mr. Biarnix. We did touch on that yesterday, Mr. Hardy, and 
certainly will go into it further—on how you declare the intent as 
being w illfully | to mislead, and thereby to defraud. 

Mr. Prartncer. The Post Office Department pointed out yesterday 
the difficulties they have in sustaining the burden of proof in a crimi- 
nal case as opposed to the burden of - proof that must be sustained in 
administrative or civil proceedings. 
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In the civil or administrative proceeding you are faced with pre- 
senting a preponderance of evidence; in the criminal case you have 
to show the evidence must reflect beyond a reasonable doubt the guilt 
of the accused. They claim this is a very difficult problem. 

Mr. Harpy. Well, all the problems are diflicult. 

Mr. Piarrncer. Commissioner Larrick, in the release from the De- 
partment of Health, Education, and Welfare, Administration Infor- 
mation of Letter No. 337, dated January 28, 1957, it is stated that: 

We entertain reservations with regard to the validity of the claims for appetite 
depressant advanced for phenylpropanolamine hydrochloride, in view of the 
absence of reports of appetite depression associated with its rather extensive 
use in treating allergic disorders, its slight central stimulating effects, and 
paucity of carefully controlled studies demonstrating efficacy in this regard. 

(See appendix, exhibit 13, p. 181.) 

Mr. Piaprneer. Do you still feel that way ? 

Mr. Larrick. We do. Maybe Dr. Farago can state more authorita- 
tively what our medical staff feels. 

Dr. Faraco. We still feel the same way. 

Mr. Prapincer. Is this with respect to the over-the-counter sale or 
is it with respect to the eflicacy of this drug in 50-milligram dosages, 
for instance ? 

Dr. Faraco. This is directly in respect to the 25 milligrams 3 times 
a day in over-the-counter dosage form. 

Mr. Piaprncer. With respect to its not being harmful? 

Dr. Faraco. We are not convinced of its efficacy. 

Mr. Priaprncer. I see. 

Dr. Faraco. It might help possibly to medically say something 
about this drug that would help the thinking on it, that is, pheny!- 
propanolamine hydrochloride is what we call a ‘sympathomim: tie drug: 
If we put that in terms we can understand, it is a drug which stimu- 
lates the sympathomimatic nervous system. By doing that it can 
affect the appetite and decrease the motility of the stomach and affect 
nervous centers in the brain. 

There are drugs that fall in these categories: The dexedrines, the 
ephedrines, adrenalin. In this category you have a wide spectrum 
of potency. One should keep in mind in his thinking about this drug 
that it is in this general category of drugs but generally much weake 
than ephedrine and dexedrine. 

So dosage has an important factor in producing a therapeutic 
result. 

Mr. Minsuatt. What is its effect as a hunger depressant? 

Dr. Faraco. There are several ways in which it may act. Generally, 
medical opinion feels today that this general group of drugs acts in 
depressing the appetite in several ways. In stimulating the sympa- 
thetic nervous system, it also has an effect on the brain. There is in 
the brain an area known as the appetite center, and it is felt that 
these drugs actually act on this appetite center to decrease the sensa- 
tion of hunger. Another way in which these drugs may act is by 
reducing the motility of the stomach and thereby decreasing hunger 
sensation. 

Mr. Minswatt. Is the dosages prescribed on the Regimen tablets. 
is that sufficient to act asa hunger depressant ? 
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Dr. Faraco. I think the way I would answer that medically is that 
the evidence we have available does not convince us that such is the 
case clinically in this dosage. 

However, we do not have ¢ any definite evidence which would show 
that this 25-milligram dose does not do the job in patients. 

Mr. Minsuatu. In other words, your answer is general. 

Dr. Faraco. We do not know. It is in one of these gray areas where 
we really do not know. 

Mr. Minsuatu. If that dosage were increased, would your opinion 
change ? 

Dr. Faraco. If the dosage were—— 

Mr. MinsHatt. Say, if it were doubled ? 

Dr. Faraco. If it were doubled to 50 milligrams I think our opin- 
ion would be changed. 

Mr. Mryswaun. What would your opinion then be? 

Dr. Faraco. Our opinion would then be that it would have a mild 
effect on reducing hunger sensation. 

Mr. Mrnsnauu. Then, if it would have a mild effect as a double dos- 
age, you would also say it does not have any effect in the dosage now 
prescribed ; is that correct? 

Dr. Faraco. Yes; in general we would think it would not have an 
effect. 

Mr. Minsuwatyu. Thank you. 

Mr. Harpy. I am a little bit disturbed about this kind of testimony 
and the publicity that it undoubtedly will receive. I am wondering 
whether or not this testimony might stimulate people who bought this 
stuff to take a double dosage. 

Mr. Larrick. Subject them to some hazard? 

Mr. Harpy. That is the point I want to ask now. In this testimony 
we are getting here now it is testified that by doubling the dosage of 
these Regimen pills, actually they might have the ef ffect of reducing 
hunger, and consequently some reduction in weight might result. 

Mr. Larrick. I think this type of testimony is most unfortunate. 

Mr. Harpy. Let us follow that up, because you have made a deter- 
mination that, from a standpoint of safety, advertising of these drugs 
may not be permitted for any larger dosage than is now prescribed 
and spelled out in the fine print. 

Mr. Larrick. That is right. 

Mr. Harpy. What is the potential effect, the potential harmful effect, 
if people do increase the dosages on these so-called phenylpropanol- 
amine hydrochloride, or whatever they are. 

Dr. Faraco. T am very glad you brought that out, sir, because I 
think it should be stressed that these are potent drugs. "When this 
drug is used by doubling the dosage, a person would subject himself to 
the possibility of harmful effect if he were using it. 

Mr. Harpy. W chs at kind of harmful effect? Let us spell it out. 

Dr. Faraco. These effects will consist of such things as palpitation 
of the heart. It might cause a rise in blood pressure. It might pro- 
duce insomnia. In an old person it might cause urinary retention. 
It might produce atonicity of the gastrointestinal tract, in other words, 


cut down on the motility These are the most significant side effects 
that would occur. 
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Mr. Harpy. Then, would you say that nobody ought to increase the 
dosage of these drugs unless they are under the continuous observation 
of a physician. 

Dr. Faraco, I would definitely say this is the case. 

Mr. MrinsHatn. Then, would it not logically follow that maybe these 
drugs should only be sold under a doctor’s prescription ? 

Mr. Harpy. I think it is a perfectly logical conclusion to reach. If 
they have the chance of increasing or at least promoting something, 
certainly, unless an individual is sure there is nothing wrong there, he 
ought not to be taking these things. 

Mr. MinsHALL. What is your opinion whether these drugs should be 
sold only on a prescription basis, Dr. Farago? 

Dr. Faraco. In my opinion safety is related to quantitative intake 
as well astothedrug. On the basis of the information which we have 
carefully reviewed, I feel that 25 milligrams 3 times a day over the 
counter is a safe dosage, with the labeling that we have on it at the 
present time. However, I definitely feel that 50 milligrams 3 tines a 
day is not a safe dosage for over-the-counter use in obesity. 

Mr. Harpy. Let me just follow that up, because I want to be sure we 
are talking about the same thing. 

Would a doctor, in your opinion, prescribe for hunger-reducing 
effect or for any other effective dosages of 50 milligrams or more with- 
out making a determination of the possible reaction on the heart or 
other side effects on the individual patient? 

Dr. Faraco. If prescribing dosages of 50 milligrams or more, I am 
certain that most doctors would make a careful examination and 
evaluation of the patients. 

Mr. Harpy. So if an individual undertakes to prescribe dosages of 
50 milligrams or more for himself, without having already made an 
evaluation of the likely side effects, he is definitely running the risk of 
endangering his health. 

Dr. Farago. Yes, sir. 

Mr. Puiarrneer. As a matter of fact, Doctor, we have had medical 
testimony before the committee by Dr. Hirsh and Dr. Kalb that these 
things are potentially dangerous and should not be sold over the 
counter at all in 25-milligram dosages. 

Mr. Larrick. Under the law, we do not think we can restrict the 
sale of 25-milligram dosages. The Congress has spelled out very 
carefully the condition under which we have the power to require a 
drug to be sold only under prescription. If it is safe when taken 
in accordance with the directions on the package, it must be sold as 
an over-the-counter item and may not bear the prescription restric- 
tions. 

Mr. Buiatnix. Do you have jurisdiction over all drugs used by the 
medical profession ? 

Mr. Larrick. Yes; those that move in commerce from one State 
to another. 

Mr. Buatnrx. Am I getting the wrong impression in saying that 
there are two standards in determining the efficacy —— 

Mr. Larrick. Safety of a drug. 

Mr. Buatnrk. I am talking about the drugs developed, the real 
wonder drugs developed through a research medical institution or 
through a university or a foundation. The process is quite standard- 
ized. Once it is tested and assured it will do so and so, it is released 
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in an authoritative medical journal and made available to the entire 
medical profession, and it is tested at clinics and institutions to see 
whether they get the results claimed by the original discoverer of 
the process. They develop after years of proving it, simply. The 
Salk vaccine, that has been checked for years, and then I understand 
sources have declared this is a new drug, it is a safe drug, a beneficial 
drug, it is a healthful drug. That drug had to beat its way over a 
period of time to establish itself and be accepted by the medical 
people as a new drug, a new effect in medicine. 

Now to get to these kinds of over-the-counter sales, they do not have 
to prove anything just as long as they do not hurt anyone too ser!- 
ously. They sell themselves “and it seems to be up to someone— 
primarily in your case, the Food and Drug Administration under 
whatever limitations you have to operate—to determine or prove 
whether or not it is beneficial or harmful. I see the two standards. 

Do I get the wrong picture? 

Mr. Larrick. There are not two standards, Mr, Chairman. 

If a man wants to put a drug on the market, a truly new drug, 
a new discovery, he has to go to the colleges and universities and the 
research institutions and get unbiased extensive work done to prove 
that it is safe. He has to bring that evidence to the Food and Drug 
Administration and Dr. Farago, and his associates go over it and 
endeavor to determine whether sufficient work has been done to estab- 
lish its safety. The man may not put that drug on the market until 
he gets a go-ahead signal from the Food and Drug Administration 
that it is safe. 

The same thing is true of the so-called ethical drug that is sold 
to the medical profession. In neither case must the distributor prove 
the effectiveness to us, but in both cases, they have to prove the safety 
to us. 

Mr. Buarnix. Are you familiar, Dr. Farago, with the contents of 
this candy known as vitamin and mineral candy and labeled as “Ayds” ? 

Dr. Faraco. Just in general that they contain some candy, and vita- 
mins,and minerals. I do not know the exact contents. 

Mr. Brarnrk. In the leaflet. printed with the package, it says, 
“Medical proof of Ayds effectiveness.” It states that at a promi- 
nent New England medical center, a team of 6 noted doctors tested 

different reducing weights and they found those taking Ayds lost 
almost twice as many pounds as those taking the second product, and 
so forth. 

Would you know what prominent New England medical center and 
what team of six noted doctors? Do they have to certify or do they 
have to establish the validity of that statement; identify both the 
centers and the medical authorities to substantiate their medical claim 
for ordinary candy ¢ 

Dr. Farsco. Lam not familiar with any such study. 

Mr. Larrick. That is the problem that licks us in court. That is 
the one we proceed against. 

Mr. Buarnrk. This m: iy decrease your intake of meat and potatoes. 
But does it reduce your caloric intake / 

Mr. Larrick. We did not think so, but there is a body of scientific 
opinion to the contrary. 

Mr. Briatnix. This box costs $3. It isa pound and a half of candy. 
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Do I go down to a dime store and buy 69 cents worth of good average 
grade « of caramel and get the same effects that I get from this $3 box ? 

Mr. Larrick. You would not get the vitamins and minerals. 

Mr. Buarnix. Over the counter, I could buy a 35-cent bottle of 
vitamins from A to X; could I not? 

Mr. Larrick. Right. 

Mr. Buatni«. Are vou familiar with the contents of RDX? 

Dr. Faraco. Yes. That is essentially skim milk with some minerals 
and vitamins. 

Mr. Buarnix. In this bottle we have 125 tablets. You say it is essen- 
tially skim milk. Do you have any determination of the cost of the in- 
gredients of the RDX tablets? 

Dr. Faraco. No, sir; I do not. 

Mr. Larrick. He said it is skim milk plus vitamins and minerals. 

Dr. Faraco. Right. I do not know the cost of these tablets. 

Mr. Buatntk. We had estimates that it may cost 12 cents worth 
buying in bulk, and this bottle sells for $3. All you have here is pri- 
mi arily the skimmed milk, some vitamins added to it, a little perhaps. 
They advertise : 


Losing ugly fat, yet eat plenty—RDX. 


Now, obviously, you could eat this bottle in 1 day, and it would not 
hurt you very much. If you drink 2 or 3 quarts of skim milk in 
powder or liquid form it is the same. It would not do you any harm. 

Is there any responsibility on the part of the Government, those in 
Congress, and those of you in the administrative agencies to at least, 
inform the people—you cannot tell them that you cannot include 
powdered skim milk; that is their privilege if they want to do it. We 
ought to inform them you can get all the powdered skim milk you 
want. You do not have to pay $3 for a bottle. Do we have a re 
sponsibility there, Commissioner ? 

Mr. Larrick. We do not think we ane: that responsibility under 
the authority conferred us by Congress. We think our job is that if 
we find something is wrong to prepare a case and bring it to the atten- 
tion of the court. 

Mr. Harpy. May I explore that a little bit. I take it, then, your 
lack of concern under your authority with the RDX preparation stems 
from the fact that there is not anything har mful in that. 

Mr. Larrick. I think our job is to enforce the law as Congress 
writes it. Nothing was put in there that gives us authority to give 
economic advice to consumers. 

Mr. Harpy. I am not talking about economic advice right at the 
moment. Iam talking about two things with respect to this. One is 
whether or not it is harmful. The other is whether or not it is 
efficacious. 

You do have a responsibility in both of those areas? 

Mr. Larrick. Yes. 

Mr. Harpy. Is it efficacious? Have you made a determination 
about its efficacy 4 

Mr. Larrick. This product, in our judgment, would be efficacious 
for a woman who is on a lopsided reducing diet and does not get a 
balance of vitamins and minerals. To reduce weight, you have to 
push yourself away from the table. 
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Mr. Harpy. Does that have anything to do with reducing weight 
or is it merely a vitamin proposition / 

Mr. Larrick. Vitamin, mineral supplement. If it is sold for that. 

Mr. Harpy. It is not sold for that? 

Mr. Larrick. Under the labeling that is what it says. To lose 
weight you have to eat less. This product will insure that the vita- 
min-mineral balance will not get out of kilter. 

Mr. Harpy. Under your terms of reference that thing conforms to 
your requirements ? 

Mr. Larrick. I have not inspected it. 

Mr. Buarntk. We have about a 3-minute film to show you of the 
advertising that goes with the product. 

Mr. Larrick. This particular product? 

Mr. Biarnrx. The Commissioner states that the way to reduce by 
using this is to push yourself away from the table. They advertise 
that you can eat all the food you want. 

Mr. Larrick. This labeling complies with our law in that it says 
RDX, a diet aid to be used with reducing diets. Ingredients: skimmed 
milk powder, dextrose, acid, oe protein, 25 percent; carbohy- 

drates, 16 percent; fat, 1 percent. Calories, 514 per tablet. Each 
tablet contains 100 percent minimum daily requirements of vitamin 

for adults (30 milligrams). Then they give the dosage, the num- 
ber of tablets, and the weight; they tell who distributes it. RDX, 
they say, is a dieting aid designed to help you control your appetite 
for fattening foods. 

Mr. Harpy. That is true. 

Mr. Larrick. We would question that but there is plenty of evi- 
dence to the contrary. 

Mr. Harpy. It is a dieting aid? 

Mr. Larrick. I could contrive labeling that I think would be more 
informative. 

Mr. Harpy. I am not talking about whether it is informative. I 
am talking about whether or not—— 

Mr. Larrick. Having that only to proceed on, I do not think it 
would be a case. 

Mr. Harpy. You might not be able to get a conviction but it still 
does not make it honest. 

Mr. Puaptnaer. Why is this a dieting aid? 

Mr. Larrick. Because in my opinion when you go on a highly 
restricted diet, you are very apt to get your vitamin and mineral bal- 
ance off kilter and I think most doctors, if they put a person on a strict 
diet, would prescribe some vitamins and minerals on the side. If 
they keep their claims down to that and let the public know what they 
are getting, I would have no fault to find with them. I think the prob- 
lem is that you have a lot of wordsmiths in this business that can make 

a statement which is technically true but which is susceptible of an 
ambiguous meaning and I think with the chairman that much of 
this stuff is apt to create a misleading impression upon a certain per- 
centage of the population. If you read it carefully 

Mr. Harpy. Is there a distinction between it being technically true 

and not technic ally false ? 
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Mr. Larrick. The Supreme Court said that statements which are 
technically true may nevertheless mislead. If they do mislead they 
should be read favorably to the : accomplishment of the law. 

Mr. Prarrncer. These are adjuncts of dieting and the same thing 
applies to phenylpropanolamine hydrochloride. It must be used w ith 
diet. 

Dr. Faraco. Yes. 

Mr. Piapincer. Whether there are 25- or 50-milligram dosages ? 

Dr. Faraco. Regardless of dosages, it must be used in connection 
with dieting. 

Mr. Puaprincer. We have had medical testimony that not only is 
the drug not safe but one doctor stated he did not use it any more. 
Another doctor says he only uses it in very select cases. Do you have 
any information along those lines? 

Dr. Faraco. I would say in general the use of amphetamins, the 
dexedrines, in medical hands are more common than is the use of this 
particular drug because they are more potent and will do the job. 

Mr. Puarincer. You disagree then that phenylpropanalomine 
hydrochloride is not dangerous in any dosage? 

Mr. Larrick. We take the position that it is harmful in dosages 
higher than 25 milligr: ams. 

Mr. Puarrncer. The position taken by two of the physicians 
appearing before us is that it is unsafe in any dosage. 

Mr. Larrick. We disagree with that. 

Mr. Minsnatt. Actually it would not harm you in a very small 
dose. 

Mr. Larrick. Safety has to be related to quantity. 

Mr. Piaprncer. We also received testimony that polio victims and 
people with mesenteric thrombosis, meningitis, and encephalitis should 

not take these drugs. 

Dr. Faraco. I do not know what was in mind when that particular 
testimony was given. I can see possibly in a mesenteric thrombosis 
there might be some ill effect. But I am not personally familiar with 
the difficulties that could be caused in a polio patient or meningitis 
patient beyond the usual side effects of any sympathomimetic drug 
that would be taken in big doses. 

Mr. MinsHacyi. Can you estimate how many drugs are sold over the 
counter at the present time that if taken in too large quantity would be 
dangerous ? 

Mr. Larrick. I would say, Congressman, that I do not know of any 
drug which is not dangerous if taken in substantial doses. Even as- 
pirin which is safe t aken in small dosages is responsible for the death 
of many children who take a fistful of them. 

As a result of this inquiry this morning, my attention has been 
called rather forcefully to the smallness of type of warning state- 
ments that are being used on some labels. We shall make it our pur- 
pose to make a special project, not only on this particular product, 
but on the whole field of the relative conspicuousness with which 
warning statements are given. I want to thank the committee for 
bringing that to our attention. 

Mr. Praprncer. C ommissioner, I want to ask one more question. 


What services does the Food and Drug Administration perform for 


other agencies such as the FTC and the Post Office Department ? 
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Mr. Larrick. Our appropriation act provides that we may give 
scientific services to any governmental agency that requests it of us. 

For the Post Office Department we receive from them—lI have the 
figures here—well, we receive from them roughly an amount of money 
equal to the salary of one medical officer and certain clerks and a 
chemist. We do not have anything to do with the administration of 
the post office act, the Fraud Act; but at their request we will make 
analysis of any product that they send to us. We will take that 
analysis and all other information that we can get concerning it, sub- 
mit it to our medical staff and they will then prepare for ‘the Post 
Office inspectors a formal report telling what the drug is, what its 
claims are, what our opinion is of it substantially, the truthfulness of 
the claims and then, if the Post Office Department so wishes we will 
send our medical officer to testify at their hearing. If they decide to 
bring an action in the Federal court, we will m: ake our medical officer 
available as a witness in that action. 

Mr. Mrinsnati. Do you know any States in the Union that have 
passed laws prohibiting the sale of drugs similar to those found in 
Regimen tablets ? 

Mr. Larrick. There are some States that have laws patterned after 
ours where the dose would be controlling. 

Mr. Minsuaryi. How about barbiturates ? 

Mr. Larrick. Many States plus our law prevent the sale of bar- 
biturates without prescription. 

I have here in answer to your question a press release and a formal 
working agreement between the Federal Trade Commission and the 
Food and Drug Administration which I submit for the record. 

Mr. Piarincer. That will be fine. (See appendix, exhibit 14, p. 
182.) Do you perform generally the same type of services for the 
FTC that you do for the Post Office ? 

Mr. Larrick. Yes, when and as requested. 

Mr. Brarnik. Thank you very much. 

The House is in session at 11 o’clock this morning. The quorum 
call has just been running. I would like to confer off the record 
with the members of the committee. 

(Diseussion off the record.) 

Mr. Biarnix. The session will resume at approximately 11: 30 
after the quorum call. 

Mr. Buarnix. oe Legal and Monetary Affairs Subcommittee will 
resume further hearings on false and misleading advertising. 

There will be tes imony from the Federal Trade Commission and we 
have with us Commissioner Sigurd Anderson, Commissioner of the 
FTC. 

Will you take the witness chair? 

Will you identify your associates and colleagues. 
them join you here for the questioning that will follow. 

Mr. Anprrson. Thank you. 

Mr. Chairman and members of the committee, I regret very muc! 
that Chairman Gwynne and Commissioners Secrest and Kern could 
not c here today because of necessary absences from the city. With 
me, is Commissioner Edward Tait. I would like to have Mr. Tait join 
me at the table; : ea present are the heads of several of the Depart- 

96909— 
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You can have 
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ments and Bureaus of thea FTC. They are Mr. Alex Akerman, the 
executive director, Mr. Ear] Kintner, the general counsel, and Mr. 
Harry Babcock, the Director of the Bureau of Investigation and with 
them are several members of their staffs. 

I would like to reserve the right to direct questions to them that I 


feel I cannot answer. 
Mr. Buarnrx. Fine. Thank you, Mr. Commissioner, and please 
proceed. 


STATEMENT OF SIGURD ANDERSON, COMMISSIONER, FEDERAL 
TRADE COMMISSION ; ACCOMPANIED BY COMMISSIONER EDWARD 
TAIT; EARL KINTNER, GENERAL COUNSEL; HARRY BABCOCK, 
DIRECTOR, BUREAU OF INVESTIGATION; HORATIO WALES, 
CHEMIST, DIVISION OF SCIENTIFIC OPINION, BUREAU OF IN- 
VESTIGATION; AND ALEX AKERMAN, EXECUTIVE DIRECTOR 


Mr. Anprerson. I am glad to have an opportunity to discuss with 
the committee the Commission’s administration of the laws regulat- 
ing the advertising of products that are sold for use in reducing weight. 

Stylists urge the need of a slender figure and health authorities 
place considerable emphasis on the greater incidence of certain diseases 

such as heart trouble, high blood pressure, etc., among the overweight, 
resulting in substantially greater interest in products sold for use in 
reducing weight. 

While the type of business under discussion comprises a small 
segment of our economy, there is an increasing amount of advertising 
and public interest in the subject of obesity and its treatment and a 
ing for the purpose of maintaining a slender figure : and better healt 

Except for certain abnormalities, principalls y ofa glandular n: an, 

which obtain in a comparatively small nun iber of instances, obesity is 

caused by consuming more calories than the body needs for heat and 
energy. In such cases, reduction in caloric intake is the solution. 

For a time, which varies with the extent of the overweight condi- 
tion, the obese person must consume less calories than the body needs, 
forcing the body to utilize excess fat as a source of heat and energy. 
Then a maintenance diet supplying the normal requirements of the 
individual should be followed. It is important that a balanced diet 
be provided during the reducing period as well as thereafter. Low 
calorie and bulky foods generally are high in vitamins and minerals, 
and those are the foods that are emphasized in a reducing diet. Exer- 
cise may influence the contour of the body to some extent, but it is not 
a very effective way of reducing, for the reason that it consumes 
calories too slowly. According to medical authorities, willpower to 
follow a proper diet, which physicians can prescribe, is the solution 
to the obesity problem. 

Commencing in 1920, and continuing to date, the Federal Trade 
Commission has conducted 245 investigations involving products ad- 
vertised for use in reducing weight. These investigations have re- 
sulted in the issuance of 84 formal complaints, 77 orders to cease and 
desist, the acceptance of 83 stipulations to cease and desist, and a sub- 
stantial number of other voluntary discontinuances of the false adver- 
tising practices. Twenty-three investigations are still pending. 
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Nine of the cases in which orders to cease and desist were entered 
were appealed; seven were aflirmed by the courts. One of the two 
cases the See lost involved Marmola, a dangerous thyroid 
product. A subsequent case, also involving advertising claims for 
Marmola, in the United States Supreme Court in 1935 resulted in 
suppression of the false dietaet for this product, including the claim 
that it was safe for use without supervision of a physician. 

These 245 investigations involved drugs, foods, cosmetics, and de- 

ces of a wide variety, including thyroid, laxatives, digitalis, strych- 
athe: alkaloid, phenylpropanolamine, numerous herbs and herb teas, 

carboxyethyleellulose, and various compounds of minerals, vitamins, 
pi foods. 

Attached to this statement, to be delivered to the committee, are 
separate lists of the cases that have been formally and informally 
considered by the Commission. 

Drug products and herbs and teas account for substantially over 
100 of these investigations. Another 50 involve treatments which usu- 
ally consist of a reducing diet to be accompanied by massage or some 
other procedure. The next 45 cases involve foods and drugs that are 
consumed in small quantities before meals and are alleged to depress 
the appetite, thus ace omplishing a sufficient lowering of total c: aloric 
intake to reduce weight. ‘Twenty-seven investigations involved gar- 
ments or belts, corsets, girdles, and so forth, that compress the body 
bulk into less space and were alleged to reduce weight; and, finally, 16 
investigations involved such devices as sweat cabinets and blankets, 
electric vibrators, and massage machines. 

Prior to 1936 all corrective action was based on section 5 of the Fed- 
eral Trade Commission Act, which provided: 

That unfair methods of competition in commerce are hereby declared unlawful. 

Our first significant formal case in this field involved Marmola, 
which contained thyroid, marketed by Raladam Co. It is a land- 
mark case because it resulted in expanding the Commission’s juris- 

iction under section 5 of the Federal Trade Commission Act. The 
‘ircuit and Supreme Courts’ findings in this case influenced Congress 
to xpand the Federal Trade Commission Act so as to make it a 
public protective statute. The principal point of attack on Marmola 
vas representations relative to the safety of the product. 

Thyroid is a potent hormone and the Commission found Marmola 
could not be used by the public for the reduction of excess flesh with- 
out imperiling the health of a substantial number of users and that it 
ould be safely used only after consultation with a physician and 
inder lis continuing observation and advice. The circuit court, on 
ppeal, called attention to the statutory requirement that an unfair 
recep of competition—injury to a dealer—must be involved, and 
that misleading the public in an pe sehen manner was not L adequate ; 
that such competitors as existed were “on the same index expurga- 
torius as Marmola” and “rel: sivas disreputable.” That is quoting 
from the decision, th: at the statute was not intended to protect this 
kind of trade, and reversed the Commission. 

12 F. (2d) 430: The Supreme Court held that competition must 
« shown to exist and that the Commission’s evidence thereof was 
nadequate and affirmed the lower court. 


} 
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283 U. S. 643: The Commission amended its original complaint, 
charging violations of section 5 through false advertising after the 
date of the original order to cease and desist, and issued another order 
to cease and desist after showing the existence of considerabie com- 
petition. 

On appeal, the circuit court of appeals held much as it did before, 
but the United States Supreme Court held that competition has been 
shown, and sustained the order suppressing the false advertising of 
this dangerous product. 

In 1936, Congress amended section 5 to include “unfair or deceptive 
acts or practices in commerce,” thus condemning not only untair 
methods of competition among competitors but also unfair and decep- 
tive acts or practices affecting the general public. Also, sections 12, 

5, 14, and 15 were added. 

Section 12 conferred more of the Federal Government’s authority 
under the commerce clause on the Commission where advertisements 
of food, drugs, devices, or cosmetics are involved, providing that the 
Commission may proceed (1) where a false advertisement 1s dissem- 
inated through the United States mails, or in commerce by any 
means, where those advertisements are likely to maduce, directly o1 
indirectly, the purchase of a food, drug, device, or cosmetic: or (2) to 
disseminate an advertisement by any means for the purpose of in- 
ducing or which is likely to induce, directly or indirectly, the pur- 
chase in commerce of foods, drugs, devices, and cosmetics. 

The next significant case involving alleged weight reducers is the 
case against Carlay Co. decided by the United States Court of Ap- 
peals, Seventh Circuit, in February 1946 (153 F. 2d 493), setting aside 
a Commission order (39 FTC 357). (See appendix, exhibit 15, p. 
185). It has largely dictated Commission action in the field of reduc- 
ing products involving the principle of appetite depression. This 
effect is best illustrated by providing some statistics. In the decade 
between 1926 and 1936, when interest in reducing weight was less than 
in the past 2 decades, the Commission issued 16 cease-and-desist or- 
ders, and accepted 21 stipulations. During the decade from 1936 to 
1946, over 50 cease-and-desist orders were issued and over 50 stipu- 
lations were accepted. But from 1946 to date, although 82 investi 
gations have been undertaken, there have been 15 orders to cease and 
desist and 9 stipulations. 

Because of the impact of this case on the Commission’s subsequent 
action, I would like to discuss its high points in some detail. 

Advertisements of the Carlay Co. featured “Ayds candy reducing 
plan” as being easy, effective in reducing as much as 10 pounds in 5 
days and 42 pounds in 60 days, and as involving “no starvation diet.” 
Emphasis was on the eating of Ayds candy and its appetite depressant 
effects, mention being made specifically of curbing the craving for rich 
fattening foods, but there were references to the Ayds plan and 1 auxil- 
lary of this plan, the so-called lemon juice recipe, was referred to, but 
at no place in the advertisements was it stated that 1 of 3 diets was to 
be employed. This was first learned after the customer bought and 
opened the package of Ayds candy. | 

The Commission found that these advertisements recommended the 
use of Ayds candy and plan for the reduction of excess weight, and 
represented that such reduction was effected without the necessity of 
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restricting the diet; that the eating of this candy or any sweet shortly 
before meals might, to some extent, curb the appetite, but that this 
effect was only temporary and that the desire for food would soon 
return. The Commission further found that unless the food intake was 
voluntarily restrained, which is very difficult for overweight persons, 
and the restrictive diet adhered to, the effort to reduce w eight would 
fail; that any reduction in weight from this plan resulted from adher- 
ence to the restrictive diets prescribed by Carlay and not the candy; 
that one following the diets would, ‘irrespective of use of the candy, 
lose weight; that eating of the candy alone would prove ineffective, 
and that the failure to reveal that diets of a restrictive nature were 
involved, in light of affirmative claims made therein, was deceptive and 
rendered such advertisements false. 

The Commission’s order required Carlay to cease representing in 
advertisements that use of Ayds candy and plan would reduce weight 
without the necessity of restricting the diet, that reducing weight by 
use of the candy and plan was easy, or representing that the « andy and 


plan would remove or aid in the removal of excess weight from the 
body unless such advertisement— 


disclose clearly and conspicuously that the plan involved adherence to a restricted 
diet and that such adherence is essential to weight reduction. 

The circuit court of appeals set aside the Commission’s order in its 
entirety, holding that the evidence in the case showed Ayds candy 
would depress the appetite sufficiently to reduce weight; that refer- 
ences to the plan in the advertisements was adequate disclosure of the 
fact diets were involved ; and that the plan was “easy,” this word being 
mere “pufling or dealer’s talk on which no charge of misrepresentation 
can be based.” 

This decision is authority for the position—at least that is our opin- 
ion—that appetite de »pressants bring about reduction of food intake 
without conscious effort, which makes it easy for the ov erweight person 
to eat less, and that only slight disclosure of the diet provisions that 
accompany such a promotion : plan need be made in the advertisements. 

This decision has been employed as a model for others engaged in 
like enterprise. 

There are three general types of appetite depressants on the market. 
One is the use of a sweet substance before meals. This may be candy, 
flavored sugars, etc., or the ingestion of a vitamin product and fruit 
juice or other sugar-containing food a brief time before meals. In 
another group of products, bulk-forming gums have been employed 
and there is some clinical support for the claim these products, taken 
with water before meals, depress the appetite. In more recent times 
a third type has appeared employing the drug phenylpropanolamine. 
eo drug is closely related to benzedrine and dexedrine prescribed 
by physici lans for appetite-depressant purposes. New and Nonoflicial 
Reme dies, a publication of the council on pharmacy and chemistry of 
the American Medical Association, summarizing the actions and uses 
of various drugs, recommends a dose for phenylpropanolamine which 
is not very much larger than that supplied in some of the advertised 
products. 

This publication also recognizes use of this drug as an adjunct for 
controlling the appetite in the dietary management of obesity. The 
Commission’s Division of Scientific Opinions continually keeps in con- 
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tact with leading authorities in this field of medicine and with the 
literature on the “subject: i in an effort to determine what claims may be 
successfully attacked on the ground of falsity. Physicians usually 
express the conviction that these products depress the appetite to some 
extent but they are unable to define the extent in the x s of clin- 
ical tests. Almost all these alleged depressants, if not all, that have 
come to our attention, irrespective of the substances relied upon as a 
depressant, introduce a restrictive diet into the plan, as did Carlay. 

Another point of the Carlay case is worthy of notice. Obviously, 
the court was strongly influenced by the fact that some of the experts 
who testified for Carlay had made some clinical observation on 122 
persons, and one of the experts used it on himself, in all of which 
reductions in weight resulted, whereas the Commission had conducted 
no clinical tests. The need for tests with the specific product in ques- 
tion to carry the burden of proof is becoming increasingly apparent. 
Shortage of funds for test purposes and limited personnel on the Com- 
mission’s scientific staff have prevented the Commission from carrying 
on the clinical observations necessary for successful dealing with the 
primary reducing claims made for alleged appetite depress ants. 

While we have dealt effectively with other types of products adver- 
tised as weight reducers, such as electrical devices, laxatives, and exer- 
cisers, our regulation of the products sold as appetite depressants 
since the Carlay case has been limited largely to claims implying 
that the product itself has an effect on metabolism, burns up fat, 
claims of weight loss in definite and predetermined amounts, or special 
claims such as official Government approval of the product. 

The Commission has not proceeded very far where the product as- 
sociated with the reducing scheme involv ed the drug phenylpropanol- 
amine, the most recent product relied upon as a de ‘pressant, because 
of the fact the Post Office Department had become active in that 
field before these products came to our attention. It is the Commis- 
sion’s policy not to duplicate the expense and efforts of other agencies 
of the Government and thus require businessmen to respond. to an 
additional action against them where another agency appears to be 

effectively dealing with the same violation. This situation obtained 
in the cases of Wonder Drug Corp. (Regimen), Alleghany Pharma- 
eal Corp. (Hungrex), and Fis k Rese arch, Inc. (ND 17). Tam advised 
the Post Office Department has recently accepted stipulations from 
these concerns whereby they agreed to discontinue the use of the mails 
for sales of their products. I note that Wonder Drug is now adver- 
tising Regimen for over-the-counter business, and this leaves the pro b- 
Jem w ith the Commission, for our law covers all their sales in com- 
merce. Our Bureau of Investigation has entered the matter for imme- 
diate investigation. 

The funds which were available to the Commission for use in the 
deceptive-practice field have been used to regulate false advertising 
and unfair business practices generally and there is always the ques- 
tion of where to best use those ‘funds to afford the greatest amount of 
protection to the public. This regulation involves unfair business 
practices generally in almost all the commodities sold on the American 
market. Only a part of those funds could be used for the regulation of 
foods, drugs, devices, and cosmetics, the field in which obesit} y products 


fall. 
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For the past few years we have been able to deal quite effectively 
with the various products that were being sold for the treatment of 
arthritis and rheumatism. ‘Those products included the analgesic 
preparations, such as aspirin and salicylamid, alfalfa seeds, various 
rubs (liniments), and the like. 

For example, we spent about $2,950 for clinical tests on prepara- 
tions sold for the treatment of arthritis and rheumatism during the 
past 2 years, and this adequately supplemented existing information 
for us to effectively regulate this advertising. We are continuing our 
efforts in that field. The amount of money spent in promoting these 
products has been quite substantial and considerable litigation has 
resulted therefrom. ‘Two or our early cases involve the products 
called Dolein (Dolein Corp.) and Imdrin (Rhodes Pharmacal Co., 
Inc.), which were essentially aspirin. We employed the special rem- 
edy of injunction in the Imdrin case since it appeared that its claims 
were sufficiently flagrant as to warrant suppression pending the ter- 
mination of regular Commission procedure. 

Other examples of where we have effectively proceeded in the drug 
and cosmetics fields involve hair and scalp preparations, vitamins and 
mineral products, and salicylamids. 

As previously indicated, we are in constant contact with other 
regulatory agencies, such as the Food and Drug Administration and 
the Post Office De ‘partment, for the purpose of avoiding overlapping 
action, observing their proceedings, and ascertaining the quality and 
quantity of evidence e they have been able to acquire in these fields. 
Our working relationships with these agencies are most satisfactory. 

I might insert here, for the record, that we also have had splendid 
cooperation from the BBB’s throughout the country and we appre- 
ciate very much the help that they have been able to render to the 
Federal Trade Commission. 

Speaking more specifically of the limitations resulting from the 
shortage of funds, it is believed that some statistics will be enlighten- 
ing. 

In fiscal year 1957 funds allocated to the Division of Scientific 
Opinions, 3ureau of Investigation, provided for 6 positions, and of 
those positions 2 were medical doctors, 2 were chemists, and 2 were 
secretaries, and $57,500 for personal services; $2.000 for tests at the 
Food and Drug 2 In nthbrations nd $2,000 for medical witnesses. 

In addition, there was alloc ated to the Burean the sum of $12,700 
for pure ‘hase of exhibits and testing of any and all commodities nec- 
essary, including medicines, therapeutic devices, wool, fur, flammable 
fabric, ete. 

For fiscal year 19 58 the Commission requested an additional sum of 
$10.000 to provide for 1 additional medic al officer, $10,000 for clinical 
testing of ane + products, and $13,500 for other testine at scientific 
laboratories. These funds were not provided in the appropriation bill 
for fiscal 1958. 

The allocation for 1958 provides no increase for personal services 
or medical witnesses. It does provide, however. the sum of $20,000 
for the purchase of exhibits and testing of any and all products deemed 
necessary, including tests at the Food and Drug Administration. 

This represents an increase of $5,800 over 1957 which was accom- 
plished by transferring funds prev coals utilized for other purposes, 
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and those came presently from the fact that the General Services 
Administration had assumed the rent for 2 of our offices and, there- 
tore, this money then would be freed for this purpose. 

The area of jurisdiction of the Federal Trade Commission is tre- 
mendous. Our Commisison, and other Government regulatory bodies, 
are chargeable with the regulation of an annual gross national] soe 
uct of over $400 billion. The advertising bill of the Nation for th 
last year was over $9 billion. The extent ‘of American industry ion: 
gers the imagination. To perform our duties in connection with all 
antimonopoly and antideceptive acts and practices, we have a force 
of 740 people with an annual appropriation of less than $6 million. 
We have neither the resources nor the personnel to reach all segments 
of American industry that require regulation. 

We perform our duties to the extent of our means. The Commis- 
sion allocates its funds according to its best judgment, and while the 
Commission would like to enter every field where regulation is 
needed, we can only touch those areas where we have the means to 
do so. 

The Commission and its staff offers its cooperation with your com- 
mittee in helping protect the American public. We appreciate this 
opportunity to appear before you and relate our experiences and tell 
of our efforts in connection with the advertising and sale of products 
and preparations claimed to slenderize and reduce the weight of the 
American figure. 

Mr. Biarxrx. Commissioner Anderson, thank you very much for a 
very comprenhensive statement. 

Mrs. Griffiths, will you start with the questioning / 

Mrs. Grirriras. Thank you, Mr. Chairman. 

May I ask: Have you ever again attempted a case which would 
overthrow the Ayds decision. ? 

Mr. Anprrson.: The Commission did not carry forward any peti- 
tion for certiorari in that case. 

It was felt as a result of that decision, Mrs. Griffiths, there was one 
thing that the Commission would of necessity have to do in prosecut- 
ing any like case and that is that we would have to have a clinical 
experimentalization in order to go into the court to prove our case. 

Now, we have been advised by ‘the members of our Scientific Inves- 
tigations Bureau that such tests would cost all the way from $10,000 
to » $20,000. In other words, in the Ayds case, the respondent had had 
some clinical experimentation. We had relied upon witnesses that 
we felt were outstanding authorities in the field, who rendered their 
opinion, but the opposition came in and had some clinical evidence. 

We felt then that the language of the court was a kind of caveat to 
the FTC; if you want to prove this kind of a case in the future, you 
better come in with clinical evidence. 

Mrs. Grirrirus. But it is such a poor legal opinion. Undoubtedly 
the woman who purchased relied upon the Ayds, not upon the plan. 
She did not even know the plan was present; did she ? 

Mr. Anperson. I do not believe so. Most of these advertisements 
are couched in such clever language and scrambled among all the 
advertising, so the person who goes in to buy, who is usually pos- 
sessed with an anxiety complex to reduce weight, probably buys: on the 
large wording and the general idea that all. you need to do is eat it. 
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Mr. Biarnik. Here is the Ayds. It states on the box—you don’t 
see it in the advertising—it is rather camouflaged or played down. 
Ayds are usually advertised—do you have any advertising copy on 
Ayds here ‘—as the substance itself that causes the reducing. 

You have bought this box of Ayds because you want to lose weight. Having 
sold it to you, we want to see you get results. May we ask you a favor? Be 
fair with yourself. Read the directions carefully— 
and that is underlined. It doesn’t say “eat Ayds.” That is not the 
important part. They buy them to eat them. You buy them, eat 
them to reduce. 

Read the directions before you eat a single Ayd, then follow the direction, if 
you do as directed you will positively lose weight. 

Then you go into the plan. They have two of them. Used to have 
three. “Important directions”; it doesn’t say “important candy.” 
This is the important thing here. This little sheet of paper. 

Mrs. Grirrirus. The point of it is that the buyer is not relying upon 
the plan at all. She is relying on the Ayds. 

Have you considered a regulation or can you issue a regulation that 
they are required to put on these boxes that the item that they are 
selling absolutely will not reduce you if used alone. 

Mr. Anperson. We cannot prescribe regulations except in the 
limited field of our jurisdiction; for instance, in the Fur and Wool Act 
and the = ool Products Labeling Act. What we would have to do is 
secure a cease-and-desist order against the respondent and then in 
that beder specify what they cannot claim, in order to protect the 
public. We would not be able to lay down a blanket rule for all of 
this industry to observe. 

Mrs. Grirrirus. I see. 

Could you do it in individual cases? 

Mr. Anperson. Yes. If we get a cease-and-desist order. We feel, 
in order to be able to really bring out something definitive, what we 
have to do here is to have a very careful clinical investigation; and, 
based on that, we could go into court and show these produc ts for what 
they are, and we feel that possibly that would weigh with the court. 
We would hope, of course, to prevail and we would hope to get a cease- 
and-desist order against a respondent. 

Mrs. Grirriris. All of that will take a long time and a lot of money, 
and you can’t do it. 

Mr. Anperson. That’s right. 

Mrs. Grirrirus. You and I know that Ayds isn’t doing anything for 
anybody. We agree that is quite nak 

Mr. Anperson. We felt that w: uy but the seventh cireuit didn’t. 

Mrs. Grirririis. The seventh circuit was, in my judgment, wrong 
And, furthermore, they have laid down a very poor rule of law. 

As I just said, under that rule of law you could sell candy as a re- 
ducing agent. 

Mr. Anperson. I am inclined to agree with you. 

Mrs. Grirritus. I would either try it over on the same facts or I 
would attempt to change the statute. Maybe you could make sug- 
gestions for enlarging your own authority to require at least these 
people notify the public that the item that they are selling is valueless 
if used alone. The real point is that the woman relies not upon the 
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plan but she relies upon the item that they are selling. She believes 
it will reduce her, and they mean for her to believe, and it isn’t going 
to reduce her. 

If you had the authority to require that they point that out, I think 
it would be a great benefit to the public. 

Mr. Anprerson. We have the authority to do it but only in the cease 
and desist order. 

Mrs. Grirrirus. Then don’t you need more authority / 

Mr. Anperson. I would like to have the General Counsel make a 
statement here in connection with the narrowing of the power of the 
Federal Trade Commission. Mr. Earl Kintner should make a state- 
ment for the record. 

Mr. Buarnix. Mr. Kintner, will you give your full name and official 
position ? 

Mr. Kry7ner. J am Earl W. Kintner, General Counsel of the Fed- 
eral Trade Commission. 

In partial reply to Mrs. Griffiths’ line of questioning, I think it 
shoul i be pointed out that the courts have not looked with great favor 
on cease and desist orders of the Federal Trade Commission which 
require affirmative disclosure with respect to products. Our principal 
remedy is in prohibiting advertising which has been found to be false 
and misleading or deceptive. And that presents us with a problem 
in each instance where we might feel that a disclosure, an affirmative 
disclosure concerning the value of the product, might be in the public 
interest. Weare faced with the courts’ decisions along that line, which 
sharply restrict our authority to require such disc ‘losure. 

Mrs. Grirrirus. The courts are operating on a buyer-beware prin- 
ciple which seems to me to have gone out a long time ago. 

Mr. Krytner. Yes, to a very ‘great extent, that is true. Of course, 
the courts have also said to us that we have the responsibility of pro- 
tecting the credulous people of the country so far as false and mis- 
leading advertising is concerned. 

Mrs. Grirrrirus. What is the caloric value of an Ayd? 

Mr. Anprrson. I don’t believe I am able to state. 

Dr. Wales, who is a chemist 

Mr. Buarnix. Please come forward, Doctor, take the chair. 

Mr. Waxes. I heard it read into the record this morning. 

Mr. Biarnix. Give your full name and position. 

Mr. Wares. Horatio Wales, chemist of the Federal Trade Com- 
mission. 

Mr. Buarnrx. Are you a medical doctor or a doctor of chemistry ? 

Mr. Wages. Chemist. 

Mrs. Grirrirus. Do you recall what it was? 

Mr. Wares. I think it was 5 calories. They read it this morning. 

Mr. Anperson. That was RDX. 

Mr. Harpy. Dr. Kalb gave it to us when he testified. 

Mrs. Grirrirus. A proper advertising would be “Use the Ayd and 
the plan or use the plan without the Ayds and you could have a soda 
eracker,” and still you would be ahead. 

Mr. Anpverson. Mrs. Griffiths, you are right. I suppose anything 
taken before the true meal would act as somewhat of a depressant. 
What the Commission would like to have had sustained in the decision 
was the fact that they had to make all these disclosures to the public 
in their advertisements. Of course, for instance, they are talking 
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about an easy diet. The Federal Trade Commission felt that there 
wasn’t such a thing as an easy diet because a diet has to be somewhat 
of a Spartan matter and one has to follow that religiously and eschew 
: lot of foods they like to take. The court thought it was puffing. We 
disagree. Easy is not pufling as used in weight reducing. 

Mrs. Grirrirus. It goes to the heart of the situation on whic th the 
woman relies. The company that sells Ayds, do they sell other drugs 
that do have value? 

Mr. Anprerson. I do not believe I know. 

Mrs. Grirrrrus. Is there sole income from Ayds and other reducing 
tablets? 

Mr. Anprerson. I have never heard of any other product made by 
Carlay. 

Mr. BuarntK. e Hardy? 

Mr. Harpy. Mr. Commissioner, I am disturbed by your position 
crowing out of this man ac tion indic ating that you have to have some 
sort of test to prove that the specific advertising of which you com- 
plain is false. Are you famili ir with it or have you seen the state- 
ment which was presented to the committee by a representative of the 
Better Business Bureau the other day ? 

Mr. Anprerson. Yes, I read it. Do you have a copy with you Mr. 
Kintner? 

Mr. Kintrner. No, I haven't. 

Mr. Anpnerson. I read it when it was distributed. 

Mr. Harpy. I feel sure that Miss Russ must have had her facts 
straight insofar as the specific representations of these products is 
concerned. I am wondering whether your testimony as to what you 
consider as required of you, would mean that you would have to prove 
that a statement like this is false, “You must reduce up to 6 pounds 
in 3 days.” “Fat F lows Off.” Would you have to prove that is false 
to make them stop saying that? 

Mr. Anperson. I feel the Carl: ay decision, Mr. Hardy, has reference 
mostly to appetite depressant types. There are many of these that we 


have proceeded against where it was not necessary to have any clini- 


cal determination. 

And Mr. Kintner advises me that similar claims were made in the 
Carlay case. 

Mr. Harpy. Do you mean to tell me that you can’t stop under your 
current authority an advertiser who says “Lose 20 pounds in 14 days 
or double your money back.” I reckon you couldn’t do that because 
they give them double their money back if they came in and did it, 
[ suppose. 

[t just seems to me to be such a shame to permit these people to 
obtain money by false pretenses. 

What are we going to do about that? It is just as thievish as 
taking money under any other dishonest practice. Isnt there 
“a we can stop it? 

Mr. Anperson. Mr. Hardy, we would have the burden of proof of 
showi ing that the advertising is false and misleading. 

Mr. Harpy. You are saying this is a device which will permit busi- 
ness crookedness although it may be j 
ticed by the robber. 

Mr. Anperson. Until it is stopped that is true. I suppose that is 
in the American tradition of giving every person his legal right until 
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just as dishonest as that prac- 
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he has been proved guilty of a practice. It is my understanding that 
one of these products against the manufacture of which the Post 
Office Department did secure a stipulation just a few days ago, is sell- 
ing the same product but not through the mails but over the counter 
of * drugstores and in that case our Bureau of Investigations has al- 
ready initiated an investigation. 

Mr. Harpy. That one, I think, was mentioned by Miss Russ the 
other day. How long will it take you to come up with something 
that will stop that business ? 

Mr. Anperson. Let us trace the course. Suppose we investigate 
and proceed against these people in the usual course and they have the 
desire to combat and resist the Commisison and they produce at the 
hearing and before the hearing examiner a host of witnesses, maybe 
some of them are clinicians, I don’t know. We would have to do 
the same thing. They bring in their witnesses. We have to have 
witnesses to combat their testimony. Then it goes before the hearing 
examiner. He writes a decision. Then it goes to the Commission 
for, let. us say, a judicial decision, and suppose they still feel that they 
ought to stay in the field and they take an appeal to the CCA. 

Mr. Harpy. So what you are saying ts you have the typical Govern- 
ment redtape which has tied your hands so tight this fellow can get 
rich before you could stop him. 

Mr. Anverson. That is, in a way, a part of due process. 

Mr. Harpy. It may be a part of due process but I am looking for 
a way toshorten it. I believe in due process but I believe in shorten- 
ing it. 

Being a nonlawyer, I don’t like to have to call on the lawyers until 
I get in trouble. Here is a situation I am doubtful about. What 
would be the status of an individual who had bought one of these 
products based on a false claim and had paid about $3 for—let’s take 
this RDX deal here—based on some claim that it was going to ac- 
complish great results for him. He is a victim of fraud; isn’t he? 

Mr. Krytrner. Under your statement of facts, I think he might 
assume that he had been defrauded. 

Mr. Harpy. And he might have a case in court if it were subse- 
quently shown that this product couldn’t do what the ad said it would 
do under the dosages prescribed. He would have a case for a civil 
suit to get back his 2 or 3 bucks: wouldn’t he? 

Mr. Ktntrner. He might, under some State statutes, file a civil suit 
alleoing that he had been deprived of his money under false pretenses. 

Mr. Harpy. It would cost him a lot of money to carry out that 
suit ? 

Mr. Kintner. It would. 

Mr. Harpy. Mrs. Griffiths and IT are thinking facetiously about 
starting a new aati program for reelection. We will let the rest 
of the members of the committee in on this if you like. We have a 
belief, a feeling that if we could get into the Federal Treasury all 
the money that these people have gotten by false pretenses we could 
reduce taxes. If we could get a statute that would authorize the FTC 
to recover all the money that these people have taken from the un- 
suspecting, gullible public and put it in the Federal Trensury, we 
could redi ce taxes. 
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Mr. Kintner. I suggest that you go to the Congress for a great 
many more buildings to house the agency and several thousand more 
employees. 

Mr. Harpy. I am not thinking that you would have to carry all the 
duties under that, maybe we could get a little help from the Depart- 
ment of Justice with proper legislation. The FBI might be helpful. 

Mr. Kinrner. Certainly an interesting way of approaching the 
problem. 

Mr. Harpy. I am thinking about tax reduction now. 

Mr. Kintner. Yes, sir. 

Mr. Harpy. If we could get back all this money that has been fraud- 
ulently taken from the American public under the guise of helping 
them regain that impossible-to-regain girlish or boyish figure. If we 
could get all that back in the Federal Treasury it would be ¢ night 
sizable sum. 

Mr. Mrinsuaty. With all respects to you, Mr. Hardy, I think your 
tax-reduction plan is just as phony as these weight-reduction products. 

Mr. Harpy. I was afraid someone would come up with that. 

Mr. Kintner. I would say to the Congressman if he achieves those 
objectives he would die in office, beyond any doubt. 

Mr. Harpy. That’s all I have. 

Mr. Biatrnix. Just along the same line, not to editorialize, isn’t 
it a rather sad commentary that in a country that has the highest 
standard of an that has perhaps made the greatest advances in 
medicine, especially in research, new synthetics, vitamins and hor- 
mones and in the techniques of surgery, ‘understanding of body func- 
tions, where the dissemination of information is carr ied out as freely 
and is as easily available here, where the general level of education is 
as high as it is here, isn’t it a sad commentary that the Postmaster 
General as of May 12 comes out and states that the level of sheer fraud 
being carried out by those who promote these medical products has 
reached the highest level in history. 

We believe the public should be informed, that it is a basic thesis 
in a democracy that the people must be informed to make their own 
decisions here ‘freely and willingly. 

But it is sad that hundreds of millions of dollars channeled posi- 
tively, where they have competent trained skilled medical guidance, 
advice, supervision, and treatment would not then do a lot more than 
spending this tremendous amount of money for these things of highly 
questionable value, in some cases downright injurious, encouraging the 

self diagnosis on the basis of stuff like ‘that that appears every “day. 
“No-diet reducing—amazing new medical release.” It is 
amazing nor is it new. 

My question is, Do we have a responsibility? What is the responsi- 
bility here on the part of the Congress and on the part of three dif- 
ferent agencies that are involved in trying to protect the people from 

is particular type of misleading, fraudulent advertising ? 

Mr. Anperson. Mr. Chairman, I quite agree with you that this is 
an unfortunate comment on the credulity of the American people, there 
is a responsibility on these agencies of Government, of that there is no 
question. The only thing is that there are so many areas in which 
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these agencies have to act that in order to get into all areas, it takes 
people and it takes money. 

When you consider the growth of America and then you conside1 
the growth of appropri iations for the regulatory bodies to carry out 
their duties, the regulatory bodies have fallen behind in the race. We 
have had this experience at the Federal Trade Commission that we 
have been told there are certain matters that have a primacy, for in- 
stance, when the merger movement became quite pronounced, the 
Commission enlarged its antimerger program. Many of the people 
experienced people who were working on products such as this had 
to be taken off to work on the merger program. 

There are those who believe that antimonopoly is more important 
than the antideceptive practices, and, in fact, for fiscal 1958 the 
Federal Trade Commission is receiving only $75,000 more, actually, 
in funds than it did the year before. There is a sum of $300, 000, 
but that goes to the payment of the retirement funds of the people 
that the various departments have to bear rather than having tt as a 
lump sum as appropriated before. 

Here is what the House Appropriations Subcommittee report 
ordered : 

The remaining $75,000 increase is to be devoted entirely to antimonopoly 
work. 

That is a direction from the committee that we appear before 
to make our appropriation request. 

In other words, that comes as a direction. We have other direc- 
tions from Members of Congress, especially in antimerger work, and 
that means that we have pulled over to those areas. 

Now in connection with these drugs, we did feel—and in our best 
judgment feel—that we should attack the arthritis and rheumatism 
cures, because there was something that dealt with pain, and if there 
is anyone in the world who is a Pollyanna, it is a person suffering 
from arthritis. So we devoted a lot of our moneys and energies to 
arthritis and to rheumatism cures. I think we have been fairly suc- 
cessful in that field. Weare continuing the program. It means that 
we are like a family with 10 children. We like to feed all of them 
just as much as they ought to have, but in order to be fair to all we 
have to have a certain distribution, and maybe that means that some 
child is not going to get a new pair of shoes and has to wear the old 
pair longer. It is a very homely illustration, but it explains the 
problem confronting the FTC. It has to make a selection of cases 
so as to use its available personne! and funds. 

Mr. Harpy. Mr. Chairman, may I comment on that? T don’t think 
that any of us on the committee are thinking in terms of trying to 
make of the Federal Trade Commission primarily a policeman that 
has to look at every single little thing that comes along and make 
a determination on it. Actually our problem is probably one of leg Is 
lation. Maybe your tools are not adequate to work with. 

I hate governmental regulation as much as anybody m0 the world. 
I think we had too much of it. I wish we could cut it down. There 
ought to be some way to have an industry understand that this kind 
of practice is not going to be tolerated. If we had such a system 
we wouldn’t have it very long and your policing job would fall off. 
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‘hat is the kind of an approach we have to be thinking about 5 
not of this business of issuing one after another of cease-and-desist 
orders. That is not the approach it seems to me we ought to take. 

This advertisement that Mr. Blatnik pointed out a minute ago, this 
advertisement of Regimen, the claim that it makes directly counter 
to the testimony that was given us this morning by the Food and 
Drug Administration. They tell us it isn’t any good insofar as its 
recommended dosages go. If that isn’t false advertising then I don’t 
think any of us can read. 

It is selling its product on that basis. You are saying you have to 
sit back because of some fool court decision and not be able to do 
anything about it. Apparently since that court decision came out 
this whole system has gotten a lot worse and the people who are not 
particularly ethical in their sale of their products are taking advan 
tage of the fact that you are somewhat hamstrung. What do we need 
to do to strengthen your hands without having to increase the size 
of your staff tremendously, but to give you more prestige and give 
you a statute that will make the people who put out this false advertis- 
ing understand they can’t continue to exploit the American people 
in this fashion? That is the thing I think we want to know. 

Mr. Anperson. Right at the moment, Mr. Hardy, I couldn’t think 
of how that could work unless you would have such restrictive legis- 
lation that these people would not make the product. In accordance 
with the tools that we have at our oa we can only use the in- 
vestigation method, the carrying on of a proceeding against them, 
and to get a cease-and-desist order. That is the only thing we can do. 

Mr. Harpy. You don’t recommend any better tools. You admit 
that you haven’t got tools that are not any good but you haven’t more 
to recommend. 

Mr. Anperson. I wouldn't say they are not very good. 

Mr. Harpy. They are certainly not effective. 

Mr. Anperson. They have worked in the past. 

Mr. Harpy. You pointed out yourself that since that court decision 
in the Ayds case the number of orders that you have issued have fallen 
tremendously, your stipulations are way down. 

Mr. ANperson. Yes; on food depressants. 

Mr. Harpy. And certainly the field has increased tremendously. 

Mr. Anperson. The only answer that we could give would be that 
we would have to have the funds so as to carry out clinical experi- 
mentation to determine the exact character of this product so then 
we could squelch their advertising. 

Mr. Harpy. You don’t have any better answer than to build 
a tremendous bureaucracy ¢ 

Mr. Anperson. No. 

Mr. Harpy. I am asking you for suggestions. You certainly are 
over there operating with the laws that the Congress has given you. 
You certainly must recognize the shortcomings, the difficulties, that 
some of them impose. We know that they are not adequate in a lot 
of areas. You ought to be able to come up here and point out. to 


the Congress the need for some improvements in your statutory capa- 
bilities. 
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Mr. Anperson. If we are going to have any statutory amendment— 
and we didn’t come here today, Mr. Hardy, with any suggestions as 
to how to change the law 

Mr. Harpy. Hasn’t it ever occurred to you that there were defi- 
ciencies in this law insofar as accomplishing the purpose which Con- 
gress really had in mind # 

Mr. Anperson. We could havea tougher law. 

Mr. Harpy. I am not talking about making it particularly tough. 
I am talking about giving you something to carry out the responsibil- 
ities that you are supposed to perform, the objective you are supposed 
to accomplish. 

Mr. Anperson. I think that would take a tougher law than we now 
have. 

Mr. Harpy. Haven’t you ever thought about the inadequacies of the 
statute under which you operate ? 

Mr. Anperson. There are times when, for instance, we have thought 
of the fact that we ought to have the orders in the Clayton Act final- 
ized without having to go through the procedure that we now have. 
That, however, would not touch this type of thing we have before us. 

Mr. Harpy. Haven't you thought le what you need to cope 
with this situation before ? 

Mr. Anperson. I frankly don’t know how that law could be 
changed. The law is workable if we have the people to carry it out. 
We have hosts of orders against various segments of business, orders 
which are really effective. If we could get ourselves out of some of 
these other fields and go into this field and concentrate, I will admit 
we can do a whale of a job here. 

Mr. Harpy. There must be a better way to do it than that. 

Mr. Anperson. I would like to have Commissioner Tait or any of 
the staii members address themselves to that question. I would like 
to have a little time in order to say how the law should be amended, 
if at all. 

Mr. Harpy. I would hate to see any suggestion come from over 
there. In order to meet this problem we will have to build up a tre- 
mendous bureaucracy and we will have to have agents descend on in- 
dividual companies. 

Mr. Anperson. That wouldn’t be true. At the present time we 
have 6 people in that little department and next year we are going 
to spend approximately $20,000. Really that is quite small. 

If we, for instance, do get a few more people and a few more 
dollars, I think we could do a marvelous job. In all of this the 
presence of the FTC has an impact in addition to the orders we get. 
because they don’t know when we will proceed against them. Most of 
these outfits here are persons that it seems to me have loose halos and 
are willing to take the chance. If they had the real conscious self- 
discipline of the average American businessman we wouldn't have to 
worry about them. 

Mr. Harpy. What you are saying is that these people are people 
who are on the edge of ethics. 

Mr. Anperson. Let us say their halo is so loose that they don’t 
know where it begins and where it ends. 

I may be getting myself out of line here because I might have to sit 
on this case and thereby be disqualified for having made the state- 
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ment. I think it takes a person who is really gullible to believe many 
of those ads. 

Mr. BuarntK. Commissioner, just 1 second on that. I would hesi- 
tate to say that they are that gullible. I don’t challenge your think- 
ingonit. But they are eager; they are in distress. 

Mr. Anverson. They are fat. 

Mr. Buarnix. It is not really funny to a fat person. It is a serious 
problem. Let’s take a look at RDX. It is a good looking bottle and 
box. You can’t tell the difference between that and the good stuff 
that a doctor prescribes for you at the drugstore. 

Essentially it is powdered skimmed milk in dry form selling for $3 
a bottle for 644 ounces. That is almost $744 a pound. We would 
like to show a 3-minute shot, what has been shown to the people on 
this $714 for skimmed milk. Can we have this film which will take 3 
minutes? 

|T'wo RDX filmed television commercials were presented. | 

Mr. Buarntx. To get that day after day, plus the no-diet, eat- 
plenty, no dangerous ‘drugs, no nothing except powdered skim milk. 
It is not a questens of gullibility. We are not trying to tell the peo- 
ple what to do, but we believe they should have the correct facts at 
their disposal. They are not getting the facts in a release such as this, 
which advertises this product 

Mrs, Grirriras. Mr. Chairman, I would like to make a suggestion. 
I would suggest to the other agencies and I would like to suggest to 
you. It seems to me that the least that could be done is that people 
could be or should be put on notice that these things do not work. 
And one of the ways it could be done and done easily and at no cost 
to the Government at all is to require that on a nationwide hookup 
on pels ision that the facts be made known. 

I don’t think there is anything wrong with the Public Health Serv- 
ice going on television and reminding people, if necessary, week after 
week or night after night that filters are not doing anything. That 
you are getting a cheaper tobacco at a higher price. I don’t think 
there is anything in the world wrong with your getting on television 
and explaining some of these facts to people. 

When you suggest that people have to be very gullible to believe it, 
in the first place that is what we are here for—to protect the gullible. 
How long do you think they can stand to look at that thing we have 
just seen, and it is being shown every place; don’t we owe them some 
duty to tell them the fac ts? 

And it is so easy to tell them the facts. It would be so easy for us 
to make it possible for you to require that on that Ayds plan that in 
great big letters it would be pointed out that Ayds absolutely do not 
reduce you unless you diet; that they don’t do anything. 

Do you have any objections to doing it? 

Mr. Anverson. No. If I were to go on a television hookup over the 
Nation to make a statement in connection with the product, I would 
want to be fortified. 

Mrs. Grirrirus. Of course, you have to be fortified. 

Mr. Anperson. With the proper evidence and testing, and I would 
say, in my opinion, and from the tests that have been adduced, that 
this product does not live up to the claims made for it. But I would 
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be a that I had the test and I had the evidence so I would know I was 
right. 

‘Mrs. Grirrrrus. This is the Government side of the story. In the 
judgment of our experts, we do not believe this works at all. 

Mr. Anperson. That could be done if you had all the evidence so 
that you were right. 

Mrs. Grirrirus. You have it now on Ayds. 

Mr. Buatntx. On that point, here is what puzzles me again, what 
I think is a sort vf—not deliberately, but somehow it has developed 
into a double standard in evaluating medical products. Do you have 
to go on television and prove that Salk’s polio vaccine is not what it is 
purported to be? Because the people who manufactured it and tested 
it under Government as well as other medical supervision, they have 
proven to the public that it works. 

Mr. Anperson. Yes. 

Mr. Biatnik. These people don’t have to prove anything. They 
don’t have to prove that it works. We have to now tell the public 
it doesn’t do what they claim it will. There are 2 sets of products; 1 
we receive through prescription, medical care. None of those are 
challenged. We don’t have to prove that they don’t do what they 
are supposed todo. There isa different criteria. 

Mr. Anverson. You could put any weight-reducing category by 
law that would make it greatly more restricted than now and in a way 
you might achieve the result if you did that. 

Mr. Biarnrx. Suppose we required it be sold by prescription. 
Would you favor that ? 

Mr. Anperson. That certainly would put a stop to those. 

Mr. Harpy. Could I return to this question of advertising that is 
your field and your responsibility ? 

Mr. Anperson. That’s right. 

Mr. Harpy. I don’t know whether you heard the testimony this 
morning of Mr. Larrick and Dr. Farago. 

Mr. Anperson. Yes, I did; and it was very splendid. 

Mr. Harpy. I am not going to ask you for your opinion, but I can’t 
arrive at any opinion after hearing that testimony of theirs this 
morning with respect to RDX except that the advertising that we 
have just seen about RDX is in toto false. It might be that if you 
dissect it into its specific shots, taken separately, you might be able 
to come up with some technical relationship with fact, but 1f you take 
that as a whole, the advertising is false and it seems to me you have 
a responsibility with respect to it. 

Mr, Anprerson. Then what we will have to do is to leave some field 
we are now in and devote our dollars and resources to attacking this. 

Mr. Harpy. I am not suggesting—I am not going to undertake to 
tell you how to, how you should divide your dollars up. But I am 
trying to understand where your responsibilities are and why the 
public has to go on suffering from this false and fraudulent and mis- 
leading advertising which we have just seen. 

Mr. Anverson. We get an injunction here, you might say, from the 
House Committee on Appropriations that says, by golly, you are going 
to get $75,000 extra this year but you will spend it on antimonopoly. 
So it boils itself down to spending the money you have. We doutainld 
will leave this meeting with all the spirit of cooperation to do every- 
thing we can within our means. And we are sincere in saying that. 
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And when we get a direction something like this that places anti- 
monopoly work ahead of some other phase of our duties, it is a kind 
of a direction almost; isn’t it? 

Mr. Harpy. It puts) you in bad shape next time you go after money, 
if you don’t comply with it. 

Mr. Biarnrx. Off the record. 

(Discussion off the record.) 

Mr. Biarnrx. We will return at 2 o’clock. The committee is recessed 
until 2 o’clock. 

(Whereupon, at 12:55 p. m., a recess was taken until 2 p. m. of the 
same day.) 

AFTERNOON SESSION 


Mr. Buarnik. The Legal and Monetary Affairs Subcommittee will 
resume its hearings. W hen we recessed for the last quorum call, we 
were completing interrogation of the Honorable Sigurd Anderson, 
the Commissioner, and his staff assistants. 

We thank you and your members for accommodating us. We 
thought we would certainly be completed by noon or shortly ‘thereafter. 
We appreciate your coming back for the final session of these hearings 
at 2 o'clock in the afternoon. 

These interruptions are unexpected. 

Mr. Plapinger, the committee counsel, will you please proceed ? 

Mr. Piaprncer. I have a couple of questions I would like to ask 
of you, Governor. When Mr. Hardy referred previously to the efforts 
of the Post Office Department to obtain discontinuance of the sale 
of Regimen through the mails, there was some reference to the pro- 
longed procedures that would be followed in order for the FTC to bar 
or get disposition on the Regimen case. 

Now, in section 13, there is injunctive authority. Would this not be 
a proper case in which to use the injunctive authority in order to bar 
the advertising which the Post Office Department was successful in 
barring from the mails? 

Mr. Anverson. I believe, sir, if the Commission was going to pro- 
ceed with the case in general and pending the investi gation that in- 
junction could surely be used. We would have to go into the Federal 
District Court and make application for an injunction and of course 
it would be necessary for the Commission to present a pretty good 

case to the court in order to have it favorably entertain an application 
tee an injunction. 

Then, of course, pending the time that the injunction was in effect, 
then the case of the Commission would be going on—I am sure and 
I think the General Counsel who would handle the matter for us in 
those cases or would at least assist with the process would agree with 
me that that isthe case. Is that right, Mr. Kintner ? 

Mr. Krintner. Yes, sir, we would have to have a pretty strong case 
in the beginning before we could convince a district court that an 
injunction should be issued because that is a stringent and extraordi- 
nary remedy and the courts hesitate to permit it. 

Mr. Piarrncer. Have you used it, Mr. Kintner? 

Mr. Kintner. I believe it has been used in 40 to 50 cases. 

Mr. Piarrncer. Over how long a period ? 


wn Kintner. Since we have had the authority, which would be 
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Mr. Puarincer. 1938 ? 

Mr. Kintner. 1938. 

Mr. Puarrncer. Would you think that in the case where there is a 

possible injury to public health involved or there has been a fraud 
order or affidavit of discontinuance by the Post Office Department that 
you would be in a better position than starting from scratch ? 
_ Mr. Kintyer. It is a lot easier to secure the injunction where there 
is injury to public health, demonstrably. Whether the court would 
look at the precedent of a fraud order is another matter. The court 
would say to us, “What evidence do you have?” and would base its 
injunction upon the affidavits we presented and the counteraffidavits 
of the other side. 

Mr. Puarrincer. Wouldn’t the material and the affidavits of the Post 
Office be available to you in that proceeding? 

Mr. Kintner. Yes. In that instance, assuming that the Post Office 
had proceeded in the matter prior to us and there would be a continua- 
tion of the advertising practices, we would go to the Post Office record 
and secure leads as to witnesses and try to get the same character of 
testimony to support our request to the court for an injunction. 

Mr, Puarrincer. Apropos of the colloquy between you, Governor, 
and Mr. Hardy, concerning legislation, let me try this on you for size. 
Let us say in drug cases or where there is an element of potential or 
possible danger to the public health, that legislation were recom- 
mended shifting the burden of proof from the Government to the 
advertiser. How do you think that such proposed legislation might 
be received by the FTC? 

Mr. Anprerson. By the advertiser now you mean the seller of the 
product? 

Mr. Piapincer. Or the manufacturer. 

Mr. Anperson. Not the vehicle by which the advertisement reaches 
the public. 

Mr. Prarrncer. Not the media. 

Mr. AnpERSON. Just speaking personally and not for the Federal 
Trade Commission as a whole because we are not a majority here at the 
table, I think it would be, should I say, beneficial. 

You could go I suppose quite a distance farther and require prod- 
ucts to be prescribed by doctors only. That might be rather harsh. 
I would presume that there would be some doctors that would like that. 
That would be the extreme. In between would be the suggestion that 
you make here, that they have to prove the truth of their advertising. 
I suppose that would mean that they would approach either the FDA 
people or the Federal Trade Commission in connection with their 
product and their advertising. 

It would be different from the way it is now, where the burden is on 
us to prove that it is false. Your suggestion is that they would have 
to prove it is right. 

Mr. BiatniK. Does the Medical Society or the Association have a 
board as I recall that approves new drugs before they are finally 
acceptable for use by the medical profession. 

Mr. Anperson. I believe Dr. Larrick testified today that they had to 
release those before they could be sold to the public. 

Mr. Piarrncer. That is the Food and Drug Administration with 
respect to a new drug. 
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Mr. AnvErson. Yes. In this case, the drug Regimen has been taken 
out from under wraps and can be scld without the necessity of a pre- 
scription, because of the fact that it is not deemed to be dangerous. 

Mr. Piapincer. Let me raise another one at the same time. 

Mr. Anperson. I can see a problem raised there with respect to the 
type of commodities which would be subject to the shifting of burden 
of proof. 

Mr. Piaprncer. I limited it to drugs or other things that are possibly 
injurious to health. 

Mr. Anperson. That term might be too inclusive. 

Mr. Piaprncer. We would be happy to have you submit your views 
for the record. 

Mr.: ANDERSON. Surely. 

(Appendix, exhibit 16, p. 195.) 

Mr. PLaprncer. I would like to try another suggestion. You talk 
about not wanting to duplicate the efforts of the Post Office Depart- 
ment with respect to weight-reducing remedies which is a reasonable 
attitude and of the lack of funds and personnel. 

It has occurred to me that since the purpose of the Post Office stat- 
utes and your own statutes with respect to false and misleading adver- 
tising is the same, that is, the protection of the public and especially 
in view of the fact that the Post Office Department has a statute which 
is tougher on the Government with respect to proving fraudulent 
intent, that it might be desirable to legislate that a fraud order by the 
Post Office Department would be binding on all advertising whether 
within your jurisdiction or the Post Office Department. 

In other words once the false and misleading advertising is proven 
by the Post Office Department why should you as a Government agency 
have to go through the procedures to prove the same case according to 
FTC procedure? 

Mr. Anperson. You have a good thought there. I don’t know what 
the post office people would think of it. That would require some 
amending of their existing statute under which they operate. It 
strikes me you may have something there. That becomes final as to 
everything, not merely as to the use of the mail to dispose of their 
products. 

Mr. Puiarincer. That’s right. That might be a two-way street. 
You might be unsuccessful and bar the post office, and vice versa. 

Mr. Anverson. It might mean this, as far as the post office is con- 
cerned, that they might have to have more extensive legal processes 
in order to get their order. Now, they are not as extensive as ours. 

Mr. Puarincer. Well, they are under the Administrative Proce- 
dures Act, the same as you. They have a statute that is tougher, in 
that they have to prove fraudulent intent. You apparently have to 
prove only that it is misleading and false, not the fraudulent intent. 

Mr. Anverson. That is correct. Theirs, as I understand it, is only 
to the use of the mails. 

Mr. Puarincer. That’s right. 

Mr. Anprerson. Ours is far more extensive. 

Mr. Piarrncer. Yours also includes use of the mails. 

Mr. Anperson. Everything. Ours covers, let us say, the universe, 
and it is an order that would run in perpetuity. It could well squelch 








128 FALSE AND MISLEADING ADVERTISING 


the advertiser so that his advertising would be meaningless in the way 
we write the order. 

Mr. Piapineer. Basically the same thing is involved. It would 
prevent Regimen from selling it over the counter after the post office 
issues an order. As the chairman pointed out yesterday, they can 
have the Post Office Department distribute circulars to encourage 
people to go into the drugstore to purchase Regimen despite the fact 
that the Post Office Department has secured a mail fraud order against 
them in this case. 

Mr. Anperson. Yes; I believe the type of people or operators that 
the Post Office Department gets an order against are not quite the 
hard-core type of operators that the FTC has to proceed against. 
These operators that use the mails are not quite of the stature finan- 
cially and otherwise of those that we have to proceed against some- 
time that actually might be an outfit that has some good reputation, 
but they put out a product that they make too extravagant claims, 
and they think we are wrong about it and are willing to invest thou- 
sands of dollars and many years in order to try to hold us up in 
getting an enforcement. 

Actually, in some of the products we have proceeded against, like 
Dolcin, Carter’s Little Liver Pills, are the type of product here that 
is somewhat respectable. We didn’t think their advertising was cor- 
rect and proceeded against them, and after long drawn-out battles 
where there was a full display of the rights of the respondent accorded 
due process then we finally get an order. 

Mr. Piarrncer. Have you gotten a final order in the disposition of 
the Carter case? 

Mr. Anverson. Not Carter but in Dolcin that almost beat a path to 
the courts and back that you can see on the street. 

But your suggestion I think has some merit. I don’t know what it 
would do to their trial program or the Justice Department program 
where they would have to fight out these long-drawn-out battles. 

Mr. Piaptncer. I would appreciate if you would include your views 
on this suggestion in your submission. 

(See appendix, exhibit 16, p. 195.) 

Mr. Kinrner. You would have to have enabling legislation which 
would broaden their authority and give the two agencies concurrent 
jurisdiction. 

Mr. Puiarincer. That is what this is addressed to. I asked the Gov- 
ernor concerning possible legislation. 

Am I correct in concluding from your testimony, Governor, that be- 
cause of the Carlay case that you are not proceeding against the pro- 
panolamine drug remedies? Was that the burden of your remarks? 
I was not clear about the point of that testimony. 

Mr. Anpverson. I believe in the general statement it was pointed 
out that case had a profound influence on the action of the Commis- 
sion in producing against the appetite depressants where that drug 
is used. 

More recently Mr. Babcock has informed me he has undertaken an 
investigation as to the new drug that has been banned by the Post Office 
Department, namely, Regimen. But it was the feeling of the Com- 
mission that the Carlay decision was of such a nature that it would be 
unwise to proceed in cases of that type unless there was a full clinical 
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experimentation so we wouldn’t be left high and dry like we were in 
Carlay. 

Mr. Puartncer. Are you familiar with the fact that the Post Office 
has proceeded against these firms with a remarkable degree of success. 

Mr. Anperson. It is my understanding that they have. 

Mr. Prarincer. On this very point, and presumably the Post Office 
would be bound by the Carlay case the same as the FTC would. 

Mr. Anperson. We have had some discussion at the Commission 
as to whether or not the matter would be binding on the Postal Depart- 
ment. 

Apparently they feel it isn’t. 

Mr. Puarincer. You mean the rule in the Carlay case which is just 
a rule as to advertising; why wouldn’t it be as binding on the Post 
Office Department as it is on the FTC? 

Mr. Anperson. They have proceeded. 

Mr. Puaprncer. And successfully. 

Mr. Anperson. They have proceeded and successfully. I don’t 
know whether or not they meet as hard competition as the Commis- 
sion which would practically put them out of business. I want to 
say that I do think that the Commission could embark on a case 
where phenylpropanolamine is one of the ingredients involved in a 
product and try it under some other circumstances where it is not 
res adjudicata as to that particular type of case. 

But we could only do so after we had enough evidence to feel that 
we could hold up our case and meet the objections that the seventh 
circuit put out in their decision. 

Mr. Piarrncer. This is the type of advertising with “No diet reduc- 
ing” in the boldest type on the advertisement. “This is the recurring 
thing that I don’t think is applicable in the Carlay case. This 1s 
Regimen. 

I believe this same advertisement has appeared in the Washington 
Post. It appeared last Friday, it appeared again on Monday. 

Mr. Anperson. We are now investigating that outfit. 

Mr. Piarrncer. What does that entail, the investigation? Has the 
Post Office Department’s file been obtained ? 

Mr. Anperson. I would like to have Mr. Harry A. Babeoe k, the 
Director of the Bureau of Investigation of our Commission, address 
himself to your question. 

Mr. Piaptncer. Please, Mr. Babcock. 

Mr. Bascock. Mr. Chairman, and counsel: We had some complaints 
with respect to this product in early 1957. 

We found out through our liaison arrangements that the Post Office 
Department was handling this investigation and under our established 
procedure we have held back. I am informed that on the 30th of 
July this stipulation which as I understs and I don’t want to 
be an expert on their line of law—was voluntary abandonment of the 
use of the mails. 

It did not go to the merits nor was it settled on the merits or de- 
merits of this product or whether it would accomplish the results or 
not. 

Mr. Prartncer. Do you have a similar procedure? 

Mr. Barcock. We have a consent order. We allege our facts and 
we have a consent order which neither admits nor denies the truth 
or falsity of the allegation but accepts a cease-and-desist order. 
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As soon as it came to my attention as Director that the Post Office 
had finished and that this product was being sold by this other device, 
namely, through stores and by the circulation of advertisements, I 
immediately ordered its investigation. 

That will entail the usual procedure. We will call upon them im- 
mediately for the composition of this product. We will get their ad- 
vertising and television representations. We will ask them for any 
supporting scientific data or information or clinical testing that they 
may have in their soggy which they may or may not produce but 
which I can probably reach for with my subpena. We will immedi- 
ately alert our scientific division to review all the information we get 
and anything it can get from other departments of Government in- 
cluding the Post Office Department and Food and Drug with whom 
we have close liaison. 

If we feel that we have the case sustained we could go to the Com- 
mission. In that case, all you have heard here, and particularly from 
Food and Drug is that there is no clinical test information. I am 
not sure in this one case but we have interviewed as many as 25 doc- 
tors in the hope that we could establish the case by medical opin- 
ion. We have been rebuffed along that line. Both our examiners and 
the courts require not that we tall about the ingredients in some other 
proportion or 1 or 2 or all. They require us to show clinical results 
from this particular product. 

That is the degree of proof we are held to. We know no way to 
avoid it. 

Mr. Piarrncer. The issue is much narrower where you have merely 
“No-diet reducing” and when you read the literature that comes 
with the product you are admonished to eat less and with the case of 
RDX you are given a thousand calorie diet. 

Mr. Bascocr. I don’t know how much good that would do by tak- 
ing off that one representation. 

‘Mr. Praprincer. Is the Regimen situation unusual ? 

That is where a fraud order or an affidavit of discontinuance is 
obtained by the Post Office Department, and then the company turns 
around and sells over the counter. 

Mr. Bascock. I have heard Mr. Kintner testify, and others, that in 
the majority of instances the concern goes out of business, particularly 
if the order is a fraud order. They may start up over again under a 
subterfuge. They have no sales organization or method to put this 
on the market through the usual channels of drug distribution. 

Mr. PLAPINnceR. ze understand that Sustamin was prohibited from 
using the mails. Is this under investigation by the FTC right now? 

Mr. Bascocx. Whose product is that, may I ask? 

Mr. Prarrncer. I aideestand the same company that owns Regi- 
men, Drug Research or Wonder Drug. 

Mr. Bascock. My information is “that our medical department is 
considering it, but I don’t know what the status is of it right now. I 
might be able to help you a little more if you identify the company. 

Mr. Prartncer. It is Drug Research. The affidavit of discontinu- 
ance was filed on May 5, 1955. It is Drug Research Co., Protam 
Pharmacal Co., Protam Pharmacal Co., Inc., Sustamin division of 
Protam Pharmacal Co. 

Mr. Bascock. I am informed that Food and Drug settled that on 
a stipulation in Philadelphia. 
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Mr. Puarrnger. You mean Post Office Department ? 

Mr. Baxscock. Food and Drug. 

Mr. Jounson. It is still being marketed. 

Mr. Praprneer. It was on the basis of the false and misleading 
advertising that the Post Office got an affidavit of discontinuance in 
May of 1955. 

Incidentally, are you advised of the existence of these affidavits of 
discontinuance or the mail-fraud orders, Mr. Babcock ? 

Mr. Bascock. Yes, sir. 

Mr. Piarrncer. Governor, I need some legal advice. I have been 
reading the definition of false advertising in section 55 of title 15 of 
the United States Code, section 15 of your act, and it contains the 
following provision and it says: 

No advertisement of a drug shall be deemed to be false if it is disseminated 
only to members of the medical profession, contains no false representation of a 
material fact, and includes or is accompanied in each instance by a truthful 
disclosure of the formula showing quantitatively each ingredient of such drug. 

Have there been any prosecution of firms advertising in profes- 
sionoal magazines under this section ? 

Mr. Anpverson. I wouldn’t recall any; I would have to ask the staff 
members. 

Mr. Bascock. We have never entered into such investigations. We 
didn’t think we could tell the doctors what they should hear in their 
field. 

Mr. Piarincer. What does the provision mean ? 

Mr. Bascock. I take it it means that you could advertise to a doc- 
tor that plain water would cure cancer, 

Mr. Piarrncer. But as long as you said it was H.O that would ap- 
parently bar prosecution ? 

Mr. Bascock. Yes. 

Mr. Piartncer. Have you made any effort to clarify this statute 
by legislation ? 

Mr. Bazock. By legislation ? 

Mr. Piarincer. Or change it ? 

Mr. Basock. By legislation ? 

Mr. Piarincer. Yes. 

Mr. Bascock. I don’t legislate. 

Mr. Piarrncer. Mr. Kintner or Governor, can you 

Mr. Kintner. We have had no cases that I am aware of under that 
particular section of the statute. 

Mr. Piarrncer. I bring this up only as an auxiliary matter, because 
during the staff investigation some doctors expressed real concern in 
the type of advertising in professional literature and samples. When 
we went to this statute it seems that even if that contains a false rep- 
resentation as long as it contains the truthful formula that apparently 
bars prosecution. 

Mr. Bascock. It does. 

Mr. Kintner. The theory of the statute seems to be that the doctors 
ought to know what is being said and be able to evaluate it. That 
seems like sound theory. 

Mr. Puarrncer. It seems sound to me until we were told that the 
doctor is in no better position than most of the public in these in- 
stances, that they are so busy with workaday routine that they don’t 
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have a better idea on a number of these things than many of the pub- 
lic upon whom these schemes are inflicted. 

Mr. Kintner. Perhaps Congress assumed a greater knowledge on 
the part of the medical profession than ac tually ¢ exists. I don’t know. 

Mr. Prarrncer. But this statute without the last section concern- 
ing the formula would open the way for prosecution if the advertise- 
ment did contain a false representation : 

No advertisement of a drug shall be deemed to be false if it is disseminated 
only to members of the medical profession, contains no false representation of a 
material fact, and includes or is accompanied in each instance by truthful dis- 
closure of the formula showing quantitatively each ingredient of that drug. 

You could substitute, “No advertisement shall be deemed false 
which is distributed only to members of the public and contains no 
false representation.” 

Mr. Kinrner. I would say that if you have false representations of 

material facts that possibly the Commission might proceed. 

Mr. Piaprtncer. Would you be deterred in any respect when you 
look at the last part of this where it says, “and includes or is accom- 
panied in each instance by truthful disclosure of the formula”? This 
would seem to indicate that you could falsely advertise, but if you 
have the correct formula the FTC is barred from any prosecution. 

Mr. Kintner. I would say it is a matter that could be decided either 
way. It would have to be tested by an actual case. 

Mr. Prarrncer. Mr. Babcock suggested that water is good for 
cancer, but instead of H.O it contained HCL. Would you be barred 
from prosecution ? 

Mr. Bascock. No; I take it there we would have a right to inquire 
into it. 

Mr. Puaptncer. Suppose it said water is good for cancer and the 
ingredient is H.O? 

Mr. Bascock. I would think so. 

Mr. Kintner. I would say we probably could proceed under those 
circumstances. 

Mr. Prarincer. Despite the fact that the formula is correct? 

Mr. Kintner. I am not at all certain that the court might eventu- 
ally tell us that we were wrong, but we could certainly proceed and 
thus secure an interpretation of the statute. 

These statutes are not always completely clear, and the way we dis- 
cover their meaning is by securing an informed court ruling on it. I 
am sure you realize that as a lawyer just as Ido. The fact is, that 
to my knowledge we have not had occasion to bring a case under this 
particular section of the statute. 

Mr. Puarrncer. Is there any policing done of professional litera- 
ture? 

Mr. Krntner. I am of the impression that the policing is primarily 
done through the medical associations on a voluntary basis. That 
may be the explanation why we have not had complaints from the 
members of the medical profession. 

If the Commission receives a complaint of this character, I am sure 
that we will do our best to determine what the meaning of this section 
is and take the necessary action ? 

Mr. Praprincer. When I read the statute the first time I was curious 
to know what the Commission’s reaction is to this. To me this statute 
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is apparently meaningless, but I am unfettered by any real knowledge 
in the field in which you have knowledge. 

Mr. Kintner. I am under the same disability as you in this in- 
stance. 

Mr. Piaprncrr. That is the most disturbing news of the week. 

Mr. Bascock. I see no other reason for the section if what I said 
is not true. 

Mr. Anperson. Mr. Plapinger, isn’t that directed almost wholly 
to the medical profession and seems to almost be like an appendix in 
a body, doesn’t it, to serve very little purpose; because the American 
Medical Association and the various medical bodies are quite vigilant 
outfits, and if this is addressed to actual sales to their members, the 
chances are that we would never get.a complaint. In fact, I haven’t 
been on the Commission very long, not quite 2 years, but I have never 
heard of any activity at the F TC in connection with enforcement of 
that particular statute. 

Mr. Piarrncer. We heard of this incidentally in pursuing our in- 

vestigations on medical-product advertising, and in going back to 
the law we were faced with this kind of legislative nightmare. 

Do you have, or any of the members of your staff with you have, 
any idea of the timetable in connection with FTC cases? In other 
words, from the time of the receipt of an informal complaint to the 
time of your filing of a formal complaint to decision, and so forth? 

Mr. ANverson. I believe that that question was raised by a member 
of the committee staff sometime ago, and that Mr. Baxter and Mr. 
Akerman have done quite a bit of work on it, although I do not be- 
lieve that it is a finished product. 

The report—let us call it the intermediate or tentative report— 
that was submitted to me today sets and certain statistics that are in 
answer to your question. Would you like to have me read some of 
those ? 

Mr. Puiaptncer. I would appreciate it. 

Mr. Anverson. In connection with section 12 of the Federal Trade 
Commission Act, in the fiscal year 1955, the median time between ini- 
tiation of investigation and issuance of complaint was 27 months and 
7 days. The median time between issuance of complaint and initial 
decision was 24 months and 5 days. The median time between initial 
decision and the order of the Commission was 3 months and 6 days. 
In 1956, the median time between the initiation of investigation and 
issuance of complaint was 9 months and 13 days. The median time 
between issuance of complaint and initial decision was 4 months and 
22 days. The median time between initial decision and order of Com- 
mission was 1 month and 15 days. In 1957, as of the time these sta 
tistics were prepared, that is the first 10 months of 1957, the median 
time between initiation of investigation and issuance of complaint 
was 12 months and 20 days. The ‘median time between the issuance 
of complaint and initial decision was 5 months. The median time 
between the initial decision and the order of the Commission was 1 
month and 15 days. 

So there has been a considerable drop; in fact, it is the constant 
demand of the Commission that the time necessary for these matters 
be reduced. You might say it is a constant desire of the Commission 
to reduce the time element, but some of these cases do not lend them- 
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selves to an easy and quick disposal. Many of these cases are in cities 
where we do not have a branch office and they cannot be taken care of 
immediately, and in some cases, of course, there are some very, very 
lengthy trials. I am sure Mr. Tait will bear me out that it is the 
demand of the Commission that the time necessary for the processing 
and disposition of the cases be reduced at all possible cost, of course 
not losing sight of the fact that we want a well-tried case. 

(The following additional statement was submitted by Commis- 
sioner Anderson :) 


ELAPSED TIME IN INVESTIGATION AND LITIGATION OF CASES IN THE FEDERAL TRADE 
CoMMISSION 


The statistics which I read into the record present only a partial picture of 
the efforts by the Commission to reduce delay in the investigation and litigation 
of cases. 

In order that the committee may be fully informed, I would like to submit 
information on the steps we have taken to meet this problem. 

On July 1, 1954, as a result of a management survey performed by outside 
consultants, the Federal Trade Commission was reorganized. One of the objec- 
tives of this reorganization was the reduction of delay in handling cases. 

Following the recommendations of the management consultants, procedures 
were streamlined, unnecessary reviews were eliminated, and, with the intro- 
duction of the project attorney concept, responsibility for cases was centralized 
and delineated. 

That this endeavor to reduce time has been partially successful is illustrated 
by comparing the findings of the House Select Committee on Small Business, 
published in House Report No. 3236, January 1, 1951, with the present record. 
This report stated, “Of the 86 deceptive-practice cases disposed of in fiscal 1950 
by the issue of cease-and-desist orders, the median case required slightly over 
5 years from the time application for complaint was docketed until the order was 
issued.” In fiscal year 1950 the “docketing of the application for complaint” 
was entered on the Commission’s records only after an investigation had been 
initiated. Any comparison of the elapsed time between the start of an investi- 
gation and final disposition by the Commission would be more accurately re- 
flected by the procedures used in fiscal year 1957 wherein all matters are now 
docketed immediately upon a determination to investigate the matter. 

In fiscal year 1957 the time from institution of the investigation to order of 
the Commission on the median case was reduced to 2 years and 3 days for decep- 
tive practice orders issued under section 12 of the Federal Trade Commission Act 
and to 1 year 5 months and 7 days for deceptive practice orders issued under 
other acts over which we have jurisdiction. This reduction in time has been 
accompanied by an increase in number of orders issued from 86 in fiscal year 
1950 to 151 in fiscal year 1957. 

In addition to the increase in the number of formal orders in the deceptive 
practice field, as recounted above, the Commission has used informal procedures 
by which correction of less serious offenses are obtained at a minimum cost to 
the taxpayer. Under these procedures, the negotiation of stipulations to cease 
and desist and the acceptance of assurances of discontinuance, 105 stipulations 
to cease and desist, and 1,725 assurances of discontinuance were accepted by the 
Commission in fiscal year 1957. 

No story of the battle against delay in the Federal Trade Commission would 
be complete without briefly describing our accomplishments in the antimonopoly 
field. As of June 30, 1953, 26 percent of the 159 antimonopoly investigations 
pending in the branch offices for investigation had been with the offices for more 
than 2 years. As of June 30, 1957, only 13 percent of the 256 antimonopoly in- 
vestigations pending in branch offices were in this category. 

In litigation in this important field as of June 30, 1953, 57 percent of 89 
antimonopoly cases had been pending in litigation for more than 2 years. As 
of June 30, 1957, the proportion of old cases had been reduced to 26 percent of 
the 84 antimonopoly cases pending. 

I am attaching to this statement a tabulation of the median cases for the 
fiseal years 1955, 1956, and 1957, showing their progression through various 
stages of investigation and litigation. I have included in the tabulation the 
antimonopoly cases on which orders have been issued to complete the picture. 
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It will be noted that there is overall improvement in reducing delay and that, 
even though a particular phase of the Commission’s work may suffer temporarily 
because of the urgency of expediting action in other areas, the time consumed in 
investigation and trial of cases is being steadily reduced. 


Median time between stages of cases disposed of by orders to cease and desist 
or orders of dismissal issued by the Federal Trade Commission during fiscal 
years 1955, 1956, and 1957 


uw | | 
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1 Time between receipt of com plai 1int letter and initiation of the investigation not available without 
rese arching individus al files. 
2 Median based on 7 of 9 orders. In 1 case not included a stipulation was accepted by the Commission 
after issuance of complaint; the other case was dismissed. No initial decision was issued in either ease. 
; 3 Median based on 36 of the 38 cases. 2 cases not included were dismissed by the Commission with no 
nitial decision. 


4 Median based on 40 of 43 cases. 3 cases not included were dismissed by the Commission with no initial 
decision. 





Mr. Prartncer. There is one step that I am interested in. You 
have given us as the first step the initiation of investigation, the time 
of initiation of investigation to the complaint, but what about the 
information you receive . initially which starts or generates the interest 
of the Commission ; do you have any figures on that? 

Mr. Anverson. No; I do not. The chart that Mr. Baxter has pre- 
pared and submitted to me does not contain that. 

Mr. Piaprncer. Mr. Baxter, do you have any information on that? 
Please identify yourself for the record. 

Mr. Baxter. My name is Thomas P. Baxter. I am Chief of the 
Division of Management, Organization. 

We have had a reorganization July 1, 1954; prior to that time 
there was no recording of the complaint letter as such. We have since 
that time put in a procedure so we do keep track of complaint letters. 

Mr. Puarrncer. This is for 1955, 1956, and 1957 

Mr. Baxter. Many of these investigations 

Mr. Piaptncer. Started before? 

Mr. Baxter. For instance, in 1955, the median time is 27 months 
and 7 days. That means that some of those investigations started 27 
months before July 1954. 

Mr. Puartncer. I understand that. Do you have any information 
along those lines with respect to the later periods ? 

Mr. Baxter. We were going to submit to the committee, at their 
request, in addition to these statistics, a complete list of the orders 
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that were issued in 1955, 1956, and 1957, and where the information 
was readily available without re-searching the file, the dates of the 
complaint letter. We did not think the committee wanted us to go to 
the clerical expense of examining every one of these files. W here the 
information was readily wailable, we were entering the date of the 
complaint letter. The indice ution is so scant, however, that we did 
not run any median or average times. 

Mr. Praptncer. Will you read some of those, Mr. Baxter? 

Mr. Baxter. By jumping over into the 1957 figures, we will have 
more complete coverage. 

In 1955 there were very few. On this page, one was initiated in 
January 28, 1953. The complaint letter was received September 5, 
1952. 

Mr. Prartincer. This is the information that generates the investi- 
gation. 

Mr. Baxter. The complaint from the public. 

Mr. Puiarrncer. Right. 

Mr. Baxrer. Investigation was initiated on January 28, 1953, 143 
days; in another one, the complaint letter was received on April 28, 
1954. The investigation was initiated May 3, 1954, 4 days. Then it 
goes, 19 days, 317 days. 

I had to read that one twice: 17 days, 44 days, 12 days, 16 days, 44 
nie s, 32 days, 91 days, 36 days, 104 days, 280 days, 22 days, 23 days, 

82 days, 27 days, 62 days, 86 days, 718 days. 

Mr Piarrncer. How much? 

Mr. Baxter. 718 days. 

This is one of the dates we are checking. In these areas, where 
there is a large amount of elapsed time, we want the bureaus to check 
the reason for it. That is one reason we have not turned the report 
into the committee. There may be clerical errors, and so forth, by 
our record room or the clerical staff that is attached to my office. 

Reading from the report again : 209 days, 16 days, 255 days, 29 days, 
18 days, 57 days, 37 days, 16 days, 122 days, and 15 days. 

Is that sufficient, sir ? 

Mr. Piapincer. Yes. 

You are going to submit that to the committee for the recor Hs 

Mr. Baxter. Yes, sir. As soon as we verify the accuracy of the 
dates. 

Mr. Piarrvcer. How long do you think that will take. T was jus 
thinking in terms of keeping our record open. I do not want it to 
take 718 days. 

Mr. Baxter. We have been on it such a long time that we feel em- 
barrassed that it has not been previously submitted to the committee. 

(See appendix, exhibit 17, p. 197.) 

Mr. Prarrycrr. The Commission has been very cooperative and 
very helpful and I would like the record to show th: at. 

Mr. Biatrnrx. That has been my impression, too. 

Mr. Baxter. Can we have another week? 

Mr. Prarrncrr. Yes. Are we going to keep the record open for 
10 days? 

Mr. Buatnrx. That is right. 

Mr. Pxaprtncer. Is there any liaison between the Commission and 
the Department of Justice on the criminal side with respect to crimi- 
nal prosecution an false and misleading advertising? 
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Mr. Anperson. We do not have any criminal jurisdiction but we 
have close liaison between the two departments. 

Mr. Bascock. Yes. At the present time we have on which we have 
referred to the Department of Justice for criminal prosecution; it 
involves a hearing aid. 

Mr. Piapincer. When was that referred, Mr. Babcock? 

Mr. Bascock. It is within the last 6 months. 

Mr. Puaprncer. In response to an inquiry by the subcommittee, 
the Commission submitted to the subcommittee a list of cases under 
section 12 of the act for the last 3 years. 

The only docketed case that I find on that list involving weight- 
reducing remedies is with respect to Rennel Products and Rennel 
Sales. What does that involve? I believe there are three cases. 

Mr. Anperson. A laxative product. 

Mr. Puapincer. There have been no other formal complaint cases 
docketed in this field other than the Rennel cases. 

Mr. Bascock. You mean cases brought? 

Mr, Piaprncer. Formal cases. 

Mr. Bascockx. Your terminology is perhaps different from ours. 
We have said we have 23 by now, I have 25 or 27. 

Mr. Piarrneer. Are those under investigation ? 

Mr. Barcock. Under investigation. 

Mr. Piarrncer. No formal complaints have been issued. 

Mr. Bascock. No formal complaints, although it is correct to say 
perhaps that some are ready for formal complaints. I will not want to 
identify them at this time. 

Mr. Piaprncer. You are familiar with the work of the Post Office 
Department in this field over the same period ? 

Mr. Bascock. Yes, sir. 

Mr. PLapincer. There were over 45 cases in this field in which fraud 
orders or aflidavits of discontinuance have been obtained ? 

(See appendix, exhibit 18, p. 213.) 

Mr. Bascock. When they are working on a case, we leave it alone. 
We hold it up. We do not work on it while they are working on it. 

Mr. Piapincer. There is another product called Fastabs which I 
understand was proceeded against by the Post Office Department some 
3 years ago. 

Do you have any docketed case on that product? 

Mr. Bascocx. I do not know. 

Mr. Piapincer. That isthe National Health Aids of Baltimore. 

Mr. Baxscock. I do not. 

Mr. Anperson. An order to cease and desist in 1953. National 
Health Aids of Baltimore, Inc., Curative Methods Food Products. 

I do not know whether that is a weight-reducing matter. 

Mr. Kinrner. That is vitamin products. 

Mr. Priaprncer. These were purchased over the counter about a 
week ago by the subcommittee staff in connection with this hearing. 

Mr. Bascock. I am informed we do have an investigation of that 
company, I am not sure it is that product. 

Mr. Buarnik. There are no further questions. 

Thank you gentlemen, you and your staff aids for your assistance. 
It may be necessary to have further consultations with the staff and 
committee members in an evaluation of the hear ings in preparation for 
a report to the Congress, a report of the situ: ition and if the majority 
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of the members see fit perhaps to include recommendations such as 
maybe requiring additional legisletion or appropriations; in this field. 

Thank you very kindly for your most helpful and cooperative 
assistance. 

Mr. Piaprncer. May I make one request, Mr. Chairman ? 

On the requests for comment on the legislative proposals or sug- 
gestions, could we have those in by 10 days from now! Would that 
unduly tax your schedule ? 

Mr. Anperson. Not at all. And on behalf of the Federal Trade 
Commission, I want to thank the committee for its help in this matter 
and I wish to assure the committee that the Federal Trade Commission 
stands ready to help in any way it can, and would be glad to be called 
on at any time. 

Mr. Biatnux. Thank you very much. The record will be kept open 
for 10 days and without objection as is usual, we will direct the com- 
mittee counsel and the staff here to insert and prepare whatever ma- 
terial, additional material, may be necessary for a complete hearing. 

(See appendix, exhibit 19, p. 213.) 

There is something I would like the record to show. There has 
been some question raised about having firms who may be suspect or 
legitimate present their views for our record. We want all parties to 
know that we welcome and invite any party that may have any point 
of view whatsoever to contribute to our record to make more com- 
plete and more balanced here the case which has been presented in our 
hearings. 

There being no further questions, the meeting is adjourned. 

(Whereupon, at 3:05 p. m., the hearing was adjourned.) 


APPENDIX 


ExHIsIT 1 


THe Errecr oF AMPHETAMINE SULFATE, PHENYLPROPANOLAMINE HyYpROCHLORIDE 
AND PHENYLPROPANOLAMINE HypROCHLORIDE IN COMBINATION WitrH SopruM 
DELVINAL ON THE APPETITE OF OBESE PATIENTS” 


By S. William Kalb, M. D., published in the Journal of Medical Society of 
New Jersey, volume 39 (1942), pages 584-586 


That loss of weight in obese as well as in normal patients will occur when 
energy intake is less than the energy output, has been well established. How- 
ever, numerous adjuvants directed toward inhibiting the appetite or increasing 
the metabolic rate have been employed along with low caloric diets. Among 
these are the sympathomimetic drugs as well as thyroid and related substances. 

Amphetamine sulfate has a chemical structure allied to phenylethylamine, 
ephedrine, and phenylpropanolamine. Ephedrine causes relaxation of the mus- 
culature and inhibition of the peristalsis in the gastrointestinal tract. As a re- 
sult there is a delayed emptying of the stomach (1). Amphetamine sulfate is 
similar in action to ephedrine but in addition has the ability to stimulate the 
higher centers (1). 

Detrick et al. (2) demonstrated that in low concentrations, amphetamine sul- 
fate had no effect on excised smooth muscle while higher concentrations caused 
inhibition of cat eleum and duodenum before contraction of the smooth muscle 
occurred. Loyd (3) reported that contraction of the segments of small intestine 
in rabbits occurred at a concentration of 0.01 to 0.001 percent. Goodman and 
Gilman (1) concluded from the literature that the action of amphetamine sul- 
fate depended on the phase of activity of the gastrointestinal tract; a normal 
stomach was first stimulated and then followed by inhibition and delayed empty- 
ing time; the pylorus more often showed increased tone; the action on the 
small intestine was uncertain; spasticity of the colon was relaxed and gastric 
acidity was not influenced. 

Myerson et al. (4) found a decrease in the volume of gastric juice but an in- 
crease in acidity. The biliary tract was not influenced by amphetamine sulfate 
(5, 6, 7) whereas, Flexner and his coworkers (8) observed relaxation of the gall- 
bladder after administration of this drug to cats. Van Liere and Sleeth (9) 
stated that amphetamine sulfate caused delayed gastric emptying and Myerson 
and Ritvo (10) demonstrated a relaxed gastric musculature and the abolition of 
gastrointestinal spasm. 

The majority of these actions, therefore, tend to reduce the appetite as was 
found by Lesses and Myerson (11), McLagan (12), and Berman (138). Bruch 
(14) suggested that decreased appetite and weight loss were due to the effect 
of amphetamine sulfate on the hypothalamus. This decrease of appetite as well 
as the effect of amphetamine sulfate on the gastrointestinal tract have made it 
easier for patients to adhere to low caloric diet (11, 15, 16, 17, 18, 19, 20, 21). 

Weight loss was observed but weight was regained on discontinuing ampheta- 
mine sulfate. (22, 23, 24, 25) Animals, too have been shown to lose weight 
though tolerance to this drug did occur. (26, 27) Rosenthal and Solomon (15) 
suggested that amphetamine sulfate possibly prevented the retention of excess 
water in the tissues and thereby aided weight loss. 

Other investigators felt that decreased weight was due to increased activity 
and metabolism, decreased appetite, diminished gastric tone and stimulation of 
the higher center (11, 17, 20, 28, 29, 30). 

Despite these findings, Kalb (31) demonstrated that amphetamine sulfate, 
thyroid extract or combinations of these failed to increase weight loss over 


1From the Nutrition Clinic, Department of Medicine, New York Post Graduate Medical 
School and Hospital, Columbia University. 
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that resulting from low caloric diets alone. In addition, a study of 1,200 obese 
patients given amphetamine sulfate showed that 40 percent of these patients de- 
veloped anorexia; (32) the toxie effects of these drugs were also noted in the 
latter study as well as in the review by Ivy (33). 

Phenylpropanolamine has a similar action to ephedrine and a greater pressor 
action but has less power to stimulate the central nervous system (34) barbitu- 
rates, e. g., sodium delvinal in adequate doses, also depress the action of smooth 
muscle but in a varying degree. The emptying time of the stomach is delayed 
in animals (35). 

In this study, an attempt was made to evaluate the effect of amphetamine 
sulfate, phenylpropanolamine hydrochloride and phenylpropanolamine hydro- 
chloride in combination with sodium delvinal on the appetite of obese patients 
maintained on low caloric diets. Furthermore, all side effects caused by these 
drugs were noted. 

METHOD 


Righteen hundred and eighty patients who were 10 to 192 percent overweight 
were placed on a high protein diet ranging from 600 to 1,500 calories. Only 
slight caloric adjustments were made in the diet during the period of obser- 
vation. 

Twelve hundred patients received 10 to 20 milligrams of amphetamine sulfate 
twice daily for 4 to 36 weeks. Four hundred and sixty-four individuals were 
given 100 milligrams per day phenylpropanolamine hydrochloride twice daily for 
4 to 16 weeks. Two hundred and sixteen patients received three-eights grain 
phenylpropanolamine hydrochloride in combination with one-fourth grain sodium 
delvyinal twice daily for 4 to 16 weeks. Medication was discontinued when 
untoward reactions occurred. A control group of 100 patients received no other 
therapy than the low caloric diet. 


RESULTS 


Effect on appetite—The effect on the appetite by the various drug adjuvants 
is represented in table 1. It is evident that 12 percent of the patients who 
received no medecation had a diminution in appetite. With amphetamine sulfate, 
phenylpropanolamine hydrochloride and phenylpropanolamine hydrochloride in 
combination with sodium delvinal, anorexia develops in 40 to 45 percent of these 
patients. 

Side effects.—Table II summarizes the untoward side effects resulting from the 
submaintenance diet alone and from the various drugs used. This protocol 
demonstrates that the addition of sodium delvinal to phenylpropanolamine hydro- 
chloride reduces the side effects of the low calorie diet and of amphetamine 
sulfate and phenylpropanolamine hydrochloride. 

Amphetamine sulfate produces a sense of well-being which is not observed in 
patients maintained on the subealoriec diets with or without the other drugs. 
Phenylpropanolamine hydrochloride alone causes less side effects than am- 
phetamine sulfate with the single exception of dyspnea. 


SUMMARY AND CONCLUSIONS 


1. Amphetamine sulfate, phenylpropanolamine hydrochloride and phenyl- 
propanolamine hydrochloride in combination with sodium delvinal diminished 
the appetite in approximately 40 percent of 1,880 patients with obesity main- 
tained on low caloric diets. In 100 obese patients used as control, a submainte- 
1ance diet alone produced anorexia in only 12 percent of these. 

2. Amphetamine sulfate caused more side effects than phenylpropanolamine 
hydrochloride. The addition of sodium delvinal to phenylpropanolamine hydro- 
chloride practically abolished the side effects of this drug. 

3. Amphetamine sulfate produced a sense of well-being in obese patients main- 
tained on subcaloric diet which was not observed in any of the other groups 
studied. 
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ranre 1—The effects of indicated sympathomimetic drugs on the appetite of 
obese patients 
r - % | 
Number of | Nochange, | Diminished, 
Medication patients percent | percent 
Amphetamine sulfate 1, 200 | 60 40 
Phenylpropanolamine hydrochloride 464 55 | 45 
Phenylpropanolamine hy roel oride with sodium delvinal 216 56 | 44 
Control 100 | 88 | 12 
i 1 
| 
Tanrie ti—/ncidence of toric manifestations noted on administration of 
indicated sympathomimetic drugs 
| | | 
| Phenylpro- | 
A mphe- Phenylpro- | panolamine | 
tamine panolamine | hydro- | Control, 
Complaint sulfate, hydro- chloride percent 
percent chloride, with sodium | 
percent delvinal, | 
percent | 
oniciecaaedll = Ee 
Dryness of mouth 66 | 7 5 |} 
Palpitation 31 15 2 | 9 
Halitosis 25 | 15 | 16 | 14 
Insomnia 24 | 5 | 1 |} 2 
Muscular pain_. 21 10 2 2 
Headache 20 16 3 16 
Weakness 16 17 | 4 | 15 
Dizziness 12 10 2 | 9 
Nervousness ll 7 | 1 5 
Dyspnea 1 21 6 | l 
Total number of patients sack 1, 200 464 | 216 100 
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EXxHIsit 2 
[From the Journal of Medicine, April 1939] 


CONTROLLING APPETITE IN OBESITY 


Leon 8. Hirsh, M. D., Cincinnati, Ohio 


In the treatment of obesity one of the problems that very often confronts the 
physician is that of controlling the appetite of the patient. Of course, the under- 
lying cause of the condition should be of prime importance and of necessity 
treated, whether the condition be one of glandular maladjustment or just a so- 
called simple obesity that needs to be corrected. Very often the physician finds 
that in spite of his efforts the patient will not strictly adhere to the diet or 
regimen prescribed because of a craving for food. Certainly there is no more 
devastating discomfort than the pangs of hunger and in his or her desire to 
satisfy this craving for food, or satisfying the appetite, the patient very often 
defeats the best laid plans of the physician, the result being treatment fails, 
the doctor is discouraged, and the patient hunts another physician. 

It is a known fact that certain drugs available to the physician today will 
control or destroy appetite, amongst these being ephedrine and similar interre- 
lated drugs of the same type. How these drugs produce this action will not 
be discussed here. Whether it be due to their “specialized sympathomimic ac- 
tion,” as some writers speak of it, or, as others state, the ability of these drugs 
to decrease the secretion of hydrochloric acid in the stomach or slow gastric 
motility, etc., we will not go into here. Suffice it to say it is known that 
these drugs will produce this effect. It is the purpose of this paper to point 
out the advantages of some of these drugs. It is also known, and is certainly 
familiar to anyone that has used these drugs for this purpose that they have 
other actions, so called side actions which in the case of ephedrine or benze- 
drine produce in susceptible individuals nervousness and, worst of all, sleepless- 
ness. These side actions, of course, present a problem in themselves to the at- 
tending physician. Recently there has been presented to the American physician 
a new drug in this group which, while having similar actions, and which will 
also control and inhibit appetite as the other drugs of this group, does not have 
the undesirable side actions of producing nervousness and sleeplessness. 

During the past year I have been using this particular preparation in pref- 
erence to others in the same group for the purpose of controlling the appetite in 
patients desiring to lose weight. This drug, propadrine hydrochloride, having 
the same action as ephedrine and similar drugs, does not produce nervousness 
and sleeplessness. It is the purpose here to show that this drug can be used 
successfully to control appetite in the treatment of obesity without the annoy- 
ance to susceptible patients of nervousness and insomnia. 

The following cases are illustrative of its use and action in this connection: 

1. Mrs. G. J—A case of hypopituitary obesity with typical tapering extremi- 
ties, etc. On February 18, 1938, the patient presented herself, weighing 227 
pounds. She was placed on a regimen of 1,400 calories and advised to take two 
propadrine capsules 20 minutes before meals to control her appetite. By March 
19, 1938, her weight had been reduced to 202 pounds. After she had been taking 
this drug 10 days she had lost her appetite and did not care to eat. 

2. Mr. M. E.—A 22-year-old hypothyroid who was just “plain fat” all over. 
On September 3, 1938, the patient weighed 235 pounds. He was placed on a 
regimen of 1 grain thyroid substance three times daily and a diet of 1,500 cal- 
ories. On September 15, 1938, the patient returned and complained of being 
very nervous; weighed 234 pounds and stated he just could not stay on the diet; 
he had to eat. He was then placed on a diet of 1,200 calories and two capsules 
of propadrine was substituted for each dose of thyroid, administered 20 min- 
utes before each meal. By January 21, 1939, on this regimen his weight had 
been reduced to 210 pounds. He did not complain of hunger on this routine. 

3. Miss S. T.—The case of a 21-year-old typical hypopituitary type of obesity 
presenting the enlarged body with tapering extremities, etc., etc. Because this 
patient was known to be uncooperative she was immediately placed on a diet of 
900 calories and advised to take one benzedrine tablet 20 minutes before each 
meal. At the beginning of the treatment, June 10, 1938, she weighed 19814 
pounds. She returned 5 days later complaining of nervousness and insomnia. 
Propadrine (two capsules) was substituted for the benzedrine and 2 months 
later her weight had been reduced to 165 pounds. She did not complain while 
taking the latter drug. 
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4. Mrs. J. B.—The case of a young mother who, after delivering her child, 
found that she still weighed 189 pounds, or 30 pounds more than she weighed 
before becoming pregnant. She stated, “I have an enormous appetite; I eat all 
the time.” She was advised to take one propadrine capsule 20 minutes before 
each meal. Started treatments April 12, 1938, and by June 23, 1938, had lost 
20 pounds. No diet was prescribed. 

5. Mrs. John B.—Weight 212 pounds on November 7, 1937. Was placed on a 
routine of three-eighths grain ephedrine 20 minutes before each meal. She was 
given no diet or other routine. On December 7, 1937, she returned weighing 
205 pounds but stated that the capsule made her nervous and jittery after taking 
it. The ephedrine was discontinued and the patient placed on a diet of 1,500 
calories. On December 22, 1937, the patient returned now weighing 201 pounds. 
She stated that she was not so nervous but that she was developing a terrible 
appetite. She was advised to take two propadrine capsules 20 minutes before 
meals and to continue the diet. Without further interruption she was ulti- 
mately reduced to 172 pounds. 

6. Mrs. R. S—A case of hypothyroid obesity whose normal weight for her 
age and height (average) should be 131 pounds. This patient consulted me on 
January 4, 1939, weighing 178 pounds. She was given a 1,600-calorie diet and 
was advised to take 1 grain of thyroid substance 3 times daily. She also re- 
ceived 1 cubie centimeter pituitrin twice weekly. On January 23, 1939, she 
complained of severe appetite and was advised to take two capsules propadrine 
20 minutes before meal time. On January 29, 1939, she reported she had no 
appetite and her weight as being 161 pounds. 

Conclusion.—The value of drugs in the ephedrine group to control appetite in 
the treatment of obesity is not to be overlooked. The especially satisfactory 
action of propadrine and its apparent freedom from undesirable side actions 
would seem to make it the drug of choice for this purpose. 


OxHiIpiT 3A 


{Service Bulletin, prepared for members of the National Better Business Bureau, Inc., 
New York, N. Y., September 7, 1956] 


Periodical No. 1567 


PIONEER DruG Co. ABANDONS SALE OF ALLEGED WEIGHT-REDUCING PROoDUCT— 
STIPULATES WITH Post OFFICE TO END PROMOTION oF C. C. P. 


The Pioneer Drug Co., Inc., 182 West 21st Street, New York City, has filed 
an affidavit of discontinuance with the Post Office Department in connection with 
its promotion of a product called C. C. P. (calorie control plan) as a so-called 
weight reducer. This affidavit was filed by the advertiser in order to obviate 
further proceedings with respect to charges filed by the Solicitor for the Post 
Office Department that the concern was using the mails in furtherance of a 
scheme to defraud in its promotion of C. C. P. 

The affidavit authorizes the post office to return to senders stamped “Out of 
business” all mail addressed to the Pioneer Drug Co. and their agents or repre- 
sentatives. 

During early 1956, C. C. P. was widely advertised in newspapers and magazines 
with copy headed “New Miracle Reducing Plan That Floats Fat Right Out of 
Your Body. * * * The amazing scientific discovery that melts up to 37 pounds 
off men and women—without starvation diets, without a single hungry moment, 
without even giving up the food you love.” 

The product contained sodium carboxymethylcellulose, soya lecithin, and 
multivitamins. According to medical authorities consulted by NBBB, none of 
these ingredients would of themselves effect a loss of body weight. Advertising 
used in the promotion of this product implied that by ingesting the “little gray 
magic pill” offered in the plan, excess fat would almost automatically dissolve 
into a liquid state and be “floated” away. The copy further implied that users 
would “simply and naturally” cut down on foods they loved; that C. C. P. was 
different than other alleged weight-reducing products because it contained 
lecithin, an active “fat-melter’ ingredient (“the greatest weapon ever discov- 
ered against deadly, excess fat’); and that the user could lose weight faster 
and easier than ever before by taking C. C. P. 
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Purchasers of the product found that it was accompanied by a leaflet instruct- 
ing them to restrict their diets to foods of low caloric content. Thus, like many 
other similar plans which have preceded it, weight loss actually depended upon a 
restricted caloric intake and the amount of weight loss would therefore depend 
upon the degree to which the user restricted his caloric intake. 

(NBBB respectfully urges media to refer to its Recommended Minimum Stand- 
ards for the Advertising and Selling of Alleged Weight-Reducing Products In- 
volving “Plans,” as published in periodical No. 1554 on May 31, 1956, in determin- 
ing the acceptability of copy submitted for products allegedly effective in re- 
ducing body weight. Briefly, these standards would require that advertising of 
such products clearly disclose that use of the product involves a plan; that ad- 
vertising should not state or imply that use of the product alone will cause 
weight reduction when such is not a fact; that advertising clearly reveals that a 
restricted diet is a part of the plan when such is the case; that plans calling 
for adherence to low-calorie diets should not represent them as “easy” or as 
enabling reducers to “eat all you want,” “eat the foods you want,” ete.; that 
appetite-curbing or hunger-appeasing claims should not be made for substances 
not generally recognized as possessing those values, unless such claims are sup- 
ported by competent proof in the form of carefully controlled clinical studies 
which establish that (1) obese users can adhere to a low-calorie diet essential 
for weight loss without experiencing hunger, and (2) that use of the product 
will not be injurious to users; that exaggerated and deceptive claims of specific 
weight losses within specified periods should be avoided ; that advertising claims 
should be consistent with labeling and instructions for use accompanying the 
product. ) 

Pioneer Drug Co. was a partnership of Eugene M. Schwartz, who is president 
of Eugene Stevens, Inc., and William R. Bartmon, president of Research for 
Better Living, Inc., 1472 Broadway, New York City. Research for Better Living, 
Inc., has been engaged in the sale of a product of identical formulation called 
T. W. O. (Take Weight Off), which is sold through retail outlets. 

An officer of Pioneer Drug has advised NBBB that any purchaser request for 
a refund on the C. C. P. product should be addressed to Eugene Stevens, Inc., 
132 West 21st Street, New York City. 

NATIONAL BETTER BUSINESS BUREAU, INC. 


ExnuIsit 3B 


[Service Bulletin, prepared for members of the National Better Business Bureau, Inc., 
New York, N. Y., November 1, 1956] 


Periodical No. 1573 
ADVERTISING CLAIMS Propuct “FLUSHES Fat Ricut Out or Your Bopy!” 


Otis Laboratories, Inc., 2 East Avenue, Larchmont, N. Y., is advertising 
extensively for mail-order sale a product called E. E. D. R., as a weight-reducing 
compound. The product sells at $3 for a 10-day supply which includes 30 
tablets of ephedrine hydrochloride (said to contain 6 milligrams each) com- 
pounded with ethylenediamine dihydrochloride as a vehicle and 9 ammonium 
chloride tablets, 10 grains each, to be taken during the first 3 days. An extra 
10-day supply is offered with each purchase. 

E. E. D. R. advertising is headed “Flushes Fat Right Out of Your Body... 
Reduce up to 6 pounds the first 2 days ... Up to 11 pounds the first week ... 
or Pay Nothing!” ‘The copy describes the product as “an amazing scientific 
discovery that melts off up to 49 pounds of ugly fat!” So effective, your 
friends may barely recognize you as little as 10 days from now. ... An 
amazing combination of ingredients medically proven to be the greatest aid for 
the elimination of excess fat ever .. .” 
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- READ THESE ASTONISHING RESULTS OF 
CLINICAL TESTS CONDUCTED BY DOCTORS! 
No other product ever prints actual clinical test 


results, because no ofher product can show 
such astounding weight losses! 















Ist week up to 12 pounds lost 
. 2nd week “ “ 24 pounds lost 
4th week “ ” 39 pounds lost 
6th week “ “ 44 pounds lost 
8th week ” “ 49 pounds lost 


These tests were conducted by doctors on average, normally 
healthy overweight persons, Those men and women were NOT . 
cold to diet. ...were NOT told what or what net fo eat! Ail they 
did was TAKE ONE TINY TARLET SMALLER THAN AN 
ASPIRIN, BEFORE EACH MEAL... yet their weight losses 
were almost unbelievable! ‘ 


THIS 1S THE MOST POWERFUL PROOF YOU HAVE 
EVER SEEN. FOR ANY REDUCING REGIMEN! NO 
OTHER PRODUCT SOLD 15 AS EFFECTIVE AS £.E.D.R. 


HB. BE. D. R. advertising features the block reproduced above. 


The advertising also states: “This amazing plan ... must produce the same 
fantastic results on your body as it has on countless others in doctor-supervised 
clinical tests or you don’t pay one single penny!” The clinical test report shows 
that the “countless others” referred to consisted of 37 test subjects who par- 
ticipated in the test for a 4-week period, of whom 27 continued through the 
8-week test period. 

The clinical test on this product was conducted under the supervision of Fred- 
eric Damrau, M. D. For many years, Dr. Damrau has advertised his services 
in conducting clinical tests for advertisers of proprietary products, in a well- 
known trade publication. According to the test report, a group of 37 cases of 
simple obesity were treated with one 6-milligram ephedrine-ethylene diamine com- 
plex tablet (containing one-fourth the USP dose of ephedrine sulfate) 3 times 
daily, one-half hour before meals, with the patients said to be instructed not 
to deliberately change their dietary habits while taking this medication. No 
ammonium chloride was administered in this test. 

It is to be noted that while advertising lists the maximum number of pounds 
lost by any one person during the S8-week period, the test summary shows the 
following average weight losses by the test subjects: 1 week, 3 pounds; 2 weeks, 
5.6 pounds; 3 weeks, 8.8 pounds: 4 weeks, 11.8 pounds; 6 weeks, 14.6 pounds; 
and 8 weeks, 18.5 pounds, amounting to an average weight loss of 2.3 pounds per 
subject per week. For example, at the end of the first week of the test period, 
23 of the 37 subjects, or about four-fifths of the group, were reported as having 
lost 3 pounds or less (4 persons of this group lost no weight and 1 gained 2 
pounds) ; 11 persons lost 4-5 pounds; 1 lost 7 pounds and 1, 12 pounds. Weight 
losses were recorded as ranging from a minimum total loss of 8 pounds (for a 
6-week participant) to a maximum total loss of 49 pounds. The 1 person 
losing 49 pounds weighed 324 pounds at the beginning of the test. 
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The control group used in this test consisted of 138 persons who were treated 
with a placebo of beta-lactose. According to the test summary, this group 
gained an average of 2.2 pounds during the 8-week period. No indication is 
given in the report of any patient interviews or physical examinations during 
the test period, no mention as to whether any of the subjects voluntarily followed 
a restricted diet regardless of stated instructions to the contrary, and no explana- 
tion as to any unusual circumstances which may have contributed to the 49-pound 
weight loss by 1 individual. 

NBBB questions that this test proves conclusively that overweight persons 
who take a 6-milligram ephedrine-ethylene diamine complex tablet 3 times daily 
before meals will lose weight, without dieting, as implied in the copy quoted 
above. Purchasers of the product are told in labeling literature that they must 
take in fewer calories than their body needs to live on. In view of this advice, 
it would appear that the advertiser himself may not consider the Damrau test 
as conclusive proof that F. E. D. R. pills will cause weight reduction, without 
deliberate, planned dieting. 


MEDICAL REFERENCES SUBMITTED 


NBBB has made repeated efforts to secure from Otis Laboratories any evidence 
it had, other than the Damrau test, that E. E. D. R. in the dosage recommended 
in the labeling would produce the results claimed in advertising. The following 
medical references were submitted as referring to the use of ephedrine in appe- 
tite depression: 

Journal of Medicine, volume 20 (1939), pages 84—85. 
Ohio State Medical Journal, volune 36 (1940), pages 742-743. 
Journal of Medical Society of New Jersey, volume 39 (1942), pages 584-587. 

The 1939 Journal of Medicine reference cited stated that it is a known fact 
that certain drugs available to the physician, amongst these being ephedrine and 
similar interrelated drugs of the same type, will control or destroy appetite. How- 
ever, the purpose of the article was to show that the drug known as propadrine 
hydrochloride could be used successfully to control appetite in the treatment 
of obesity without the undesirable side actions of nervousness and sleeplessness 
which accompany the use of ephedrine or benzedrine. The article reported on 
six cases of obesity, only one of which was treated with ephedrine. It is to be 
noted that the dosage administered was three-eighths grain before each meal 
(75 milligrams daily), or more than four times the amount (18 milligrams) of 
ephedrine contained in the daily recommended dosage of E. E. D. R. In the 
case reported on in this article, the ephedrine treatment was discontinued be- 
eause of the side effects on the patient. 

The Ohio State Medical Journal article was written by the same author as 
the above-cited reference and was similar in purpose and content. 

The purpose of the study described in the 1942 Journal of the Medical Society of 
New Jersey reference was to evaluate the effect of benzedrine and propadrine 
hydrochloride (rather than edphedone) on the appetite of obese patients main- 
tained on low caloric diets. The article stated that ephedrine causes relaxation 
of the musculature and inhibition of the peristalsis in the gastrointestinal 
tract; as a result, there is a delayed emptying of the stomach. It went on to 
say that propadrine has a similar action to ephedrine and a greater presser action 
but has less power to stimulate the central nervous system. The article presented 
the results of a study on 1,880 obese patients, none of whom were treated with 
ephedrine. 

MEDICAL OPINION REGARDING E. E. D. R. 


According to advertising copy, E. E. D. R. performs “all three functions neces- 
sary for quick, easy, comfortable weight reduction,” namely (1) “flushes away 
the bloatlike water that makes up to 70 percent of your fatty tissue!’; (2) 
“gives you a boost ... makes you feel peppy and alert”; and (3) “works in- 
ternally on the true center of your appetite,” lessening the desire to overeat. 

Following are some comments received from medical authorities concerning 
the alleged efficacy of E. E. D. R. in flushing fat out of the body. 

The American Medical Association stated: 

“Ammonium chloride is, of course, an acidifying salt with a pronounced diuretic 
action. If given in high enough doses, it would cause enough water loss to 
effect some temporary weight loss. Since the usual dose is 8-12 grams per day, 
whereas the dose in BE. E. D. R. is only 1.8 grams per day, little effect can be 
ascribed to the action of this salt. Aside from the homeopathic dosage recom- 
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mended, the use of ammonium chloride in a weight reduction regimen is irra- 
tional, since it only produces a temporury dehydration (and weight loss) which is 
compensated for a soon as the drug is discontinued or normal fluid intake is 
resumed.” 

Consultants to the New York Academy of Medicine have advised: 

“There is nothing in this formula that would flush fat out of the body; if so, 
it would not be permitted to be sold without a doctor’s prescription. 

“Ethylenediamine dihydrochloride and ammonium chloride have the same ac- 
tion, namely, a mild diuretic, and these two substances could conceivably cause 
a loss of water in some people. Any obese person who would have an amount 
of edema that would permit the loss of up to 11 pounds in the first week or 39 
pounds in 4 weeks is too seriously ill to be treated by proprietary preparations, 
even though it is ethylenediamine dihydrochloride and ammonium chloride.” 

The Food and Drug Administration advised this Bureau some time ago as 
follows concerning ammonium chloride in weight-reducing products: 

“Under certain conditions it would be useful in bringing about an excretion of 
edema fluid from the ankles, and removal of free fluid from the abdominal 
cavity. It would not, however, have any effect upon the water which is asso- 
ciated with fat deposits, since such fluid is immobile, and would not be affected 
by a diuretic.” 

ADVERTISING CLAIMS QUESTIONED BY NBBB 


(1) According to the medical authorities consulted by NBBB, there is noth- 
ing in EB. E. D. R. which “flushes fat right out of your body” or which “melts off 
up to 49 pounds of ugly fat.” 

As previously noted, the product contains a diuretic (ammonium chloride) 
which might cause a temporary loss of edema fluid from the ankles and free 
fluid from the abdominal cavity. Since fluids associated with fat or fatty depo- 
sits are immobile and not affected by a diuretic, according to the medical author- 
ities consulted, NBBB questions that any diuretic action which this product may 
have in the dosage present should be described as flushing or melting fat, or 
fluid associated with fat, from the body. 

Literature accompanying the product states: 

“What must you do to reduce? In order to lose weight, you must take in 
fewer calories than your body needs to live on. In other words, you must 
eat less. Then your body will not store up additional fat. Instead, it will 
use up or burn off the fat already accumulated on your body.” 

NBBB agrees that it is eating fewer calories than your body needs that burns 
off stored-up fat and therefore questions the propriety of representing or imply- 
ing that E. E. D. R. pills “melt” surplus fat and “flush” it out of the system. 

(2) It is claimed for this product that it inhibits the appetite and permits 
purchasers to lose weight without “a single hungry moment and without giving 
up all the foods you love—or you pay nothing.” 

Granting that ephedrine in sufficient dosage may act as an appetite depressant, 
a serious question arises as to whether the daily dosage present in the E. BE. D. R. 
regimen (18 milligrams per day), when considered in conjunction with a diet 
supplying fewer calories than the body needs to live on, would cause those 
accustomed to overeating to lose weight without “a single hungry moment.” 

That hungry moments are to be anticipated is indicated in the labeling litera- 
ture which carries the following advice for appeasing hunger with a minimum 
of calories: “If you must nibble between meals, substitute a raw vegetable or 
fresh fruit for candy or cake.” 

Literature accompanying the bottle of BE. E. D. R. pills gives a long list of 
calorie-rich foods to be avoided. The list includes such favorites with the obese 
as candy, cream pastries, gravies, puddings, sugar, fried foods, potatoes, maca- 
roni, etc., ete. NBBB therefore questions any advertising representations which 
that or imply that loved foods need not be avoided when literature accompanying 
the product states otherwise. 

(3) Advertising for BE. BE. D. R. has stated that “we have presented you with 
the opportunity to obtain, for the first time, the same type of medication doctors 
prescribe for overweight patients.” 

Although certain appetite depressants may serve a useful purpose in the treat- 
ment of the obeses, when given their proper medical supervision, NBBB has 
been advised that ephedrine is not generally prescribed in the treatment of the 
obese because of its side effects. As previously noted, NBBB medical advisers 
do not recognize the use of ammonium chloride in a weight-reducing regimen. 
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For these reasons, NBBB questions any advertising statement which claims 
or implies that E. BE. D. R. is the same type of medication prescribed by doctors 
for obesity patients. 

(4) It is claimed in advertising that “KE. E. D. R. is safe.” And that “It is 
a safe, doctor-tested product made of pure, medically approved ingredients. It 
cannot harm your heart, lungs, liver, or other vital organs. Any normally 
healthy person may take E. E. D. R. as directed with complete confidence be- 
cause it cannot harm you in any way.” 

The label for E, E. D. R. carries the following warning: 

“Caution. Frequent or continued use of ephedrine may cause restlessness or 
sleeplessness. Individuals with high blood pressure, heart disease, diabetes, or 
thyroid diseases should use only on advice of physician.” 

Medical authorities consulted by NBBB advise that ephedrine can be danger- 
ous with persons suffering from heart disease, atherosclerosis, and certain 
metabolic diseases, and that these conditions are especially prone to occur in 
obese persons. NBBB also is advised that if used indiscriminately as an over- 
the-counter item, ephedrine could produce toxicity. Under the circumstances, 
NBBB questions claims that E. E. D. R. is “safe” or that “* * * it cannot be 
harmful.” 

(5) Advertising for FE. E. D. R. has included the results of clinical tests re- 
porting weight losses ranging up to 49 pounds in 8 weeks. It was stated that the 
subjects of the tests “* * * were not told to diet—were not told what or what 
not to eat.” 

Referring to the test results, the advertising stated: “And when the tests were 
over, those men and women showed remarkable weight losses. And they did 
it without discomfort, without diets, without horrible hunger. * * *.” 

Although it is clearly implied in the above quotations that E. E. D. R. pills 
cause weight loss without dieting, E. E. D. R. advertising itself, refers to the 
E. E. D. R. “‘lo-calorie plan” or “lo-calorie regimen.” As previously noted, the 
literature accompanying the product informs purchasers that: 

“In order to lose weight, you must take in fewer calories than your body needs 
to live on. In other words, you must eat less.” 

The same literature gives a list of high-calorie foods to be avoided, and a 
list of low-calorie foods which should be eaten. In concluding its advice on the 
avoidance of the calorie-rich food favored by the obese, the leaflet states: 

“In short, eat sensible, moderate portions of healthful, nourishing, low-calorie 
foods you like.” 

NBBB therefore, questions the propriety of any advertising representations 
which may create the impression that purchasers of E. E. D. R. pills can lose 
weight without dieting, when literature accompanying the product tells pur- 
chasers they must eat less than their body needs to live on. 

(6) Advertising for E. E. D. R. refers to other reducing plans and states: 

“Here’s why other products don’t work. 

“Ordinary reducing plans * * * the very kind you are probably familiar 
with * * * cannot, of themselves, reduce your weight. You have to furnish the 
will power. You have to do the starving. You have to cut down on the foods 
you enjoy eating. Then, and only then, will you lose weight. 

“In other words, the very reducing plans you have paid $5 and $10 for, do 
nothing more than appease or dull your appetite. You have to do the rest.” 

Since the E. E. D. R. regimen includes a low-calorie diet, NBBB questions 
the propriety of any advertising claims which state or imply that the E. E. D. R. 
regimen does not require, “cutting down on the foods you enjoy,” or the fur- 
nishing of will power in the observance of a low-calorie diet. 

That will power is required in successfully restricting the diet is indicated 
in the following statement in the labeling literature: 

“How quickly can you reduce? The amount and speed with which you can 
reduce depends to a great degree on you. You may be one of the fortunate few 
who can lose weight easily. Or, you may be a person who finds it extremely 
difficult to lose pounds. In general, it is safe to say that a slow, steady weight 
loss is to be preferred. The actual amount of the loss depends on how successful 
you are at restricting your intake of calories.” [Italic ours, NBBB.] 


COMPLAINTS FROM PURCHASERS 


Both this Bureau and some local Better Business Bureaus have received, and 
are receiving complaints from purchasers concerning nonreceipt of merchandise 
or nonrefund of money in accordance with the firm’s money-back guarantee. 





FALSE AND MISLEADING ADVERTISING 149 


One of these persons reported the product made her so nervous she could not 
continue taking it; two others reported returning it when they discovered the 
warning statements on labeling; others, that the product did not perform as 
claimed in advertising. Otis Laboratories has made refunds on all complaints 
called to their attention by NBBB. 


OTIS LABORATORIES, INC. 


Mr. William Eynon, whose business office is 21 West 45th Street, New York 
City, has informed NBBB that he is the owner and president of Otis Laboratories, 
Inc. He stated that the firm was originally established by a former owner 4 or 5 
years ago in New York City, that it has been engaged in testing products, and 
that it had offered no products to the public. The firm was activated at the 
Larchmont address in the early summer of this year for the purpose of promoting 
the sale of E. E. D. R. 

According to our records, in 1953 Mr. Eynon was president of the Hall-Howard 
Co., which was engaged in the mail-order sale of Myracin, an analgesic prepara- 
tion. The sale of this product was discontinued during the same year. 

In early 1954, the Hall-Howard Co. was attempting to place radio advertising 
for certain nursery products under the name Town and Country Gardens with 
the false claim that the script had been “revised by the National Better Business 

sureau.” 

Mr. Eynon’s present business address is the same as that of Seaboard Drug Co., 
Ine., a firm which was organized in January 1956 and represents a continuation 
of a business operated through various corporate entities for the past 2 years 
under the sole ownership of Harry H. Patterson. Mr. Eynon stated to this 
Bureau that he serves as a consultant to the Seaboard Drvg Co., which is 
engaged in the sale of Mericin, a proprietary preparation for arthritis and rheu- 
matism, and Calono and Avatrol, dietary supplements sold as weight-reducing 
products in conjunction with dieting plans. 

Mr. William Tarr, who states he was employed to manage the mail-order 
promotion of Otis Laboratories, is identified in our files as having been asso- 
ciated with various firms including W. H. Pilgrim & Co., Inc.; Chatham Health 
Products, Inc.; Harper Products, Inc.; Reducing Institute, Inc.; Medican Corp. ; 
and Porter Pharmacal Corp. In 1954, Mr. Tarr was affiliated with Chatham 
Health Products, Inc., and Harpers Products, Inc., a president of both firms being 
Harry H. Patterson. These firms signed an affidavit of discontinuance with the 
Post Office Department after they were cited in a fraud complaint in connection 
with the sale of Appedrin an alleged weight-reducing preparation. 

In 1955, Mr. Tarr appeared as an officer of W. H. Pilgrim & Co., a Harry H. 
Patterson firm, which was selling by mail an alleged weight-reducing product 
called Calono. Subsequent to a fraud-order citation by the Post Office Depart- 
ment, the company filed an affidavit dated October 4, 1955, providing for the dis- 
continuance of the advertising representations as disclosed in the complaint, 
Mr. Tarr advised this Bureau late in October that he had severed his association 
with Mr. Patterson in various enterprises and that he was then connected only 
with the Medican Corp. of which he was the principal. This firm was offering 
for mail-order sale an alleged weight-gaining product called Calo-Gane. In No- 
vember 1955, Mr. Tarr advised us that his firm had suspended the offering of 
this product. In March 1956, Mr. Tarr was president of a firm called the Porter 
Pharmacal Corp., which was engaged in the mail-order sale of an alleged weight- 
reducing preparation called Clinex. 


SUMMARY 


It is the concensus of the medical authorities consulted by NBBB that this 
product will not “melt” fat or “flush” it out of the body. Although the test data 
submitted by the advertiser is to the effect that the overweight persons participat- 
ing in the test lost up to 40 pounds in 8 weeks without being told to diet and what- 
not to eat, the labeling literature accompanying the product makes it clear that 
dieting is required and gives a list of foods to avoid. According to the labeling 
literature, weight losses experience by users of E. E. D. R. pills would be due to 
the reduction of calories in the diet below that required to maintain normal 
weight. Although ephedrine in adequate dosage is a known appetite depressant, 
it is not generally prescribed in the treatment of the obese because of its side 
effects. 
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RECOMMENDATIONS 


The National Better Business Bureau believes that the claims for E. EB. D. R. 
discussed herein, are subject to serious question and suggests that unless and 
until Otis Laboratories, Inc. is able to substantiate, factually, this advertising, 
its further dissemination is deemed to be not in the public interest. 


Exursit 3C 


[Service Bulletin, prepared for members of the National Better Business Bureau, Inc., 
New York, N. Y., March 1, 1957] 


Periodical No. 1589 
CLAIMS FOR No-Diet REDUCING WoNDER DruG QUESTIONED 


ADVERTISING OF PHENYLPROPANOLAMINE HYDROCHLORIDE AS AN APPETITE DEPRES- 
SANT DISTORTS MEDICAL RESEARCH, FALSELY IMPLIES UNITED STATES GOVERN MEN' 
APPROVAL AND EXPLOITS A GULLIBLE PUBLIC 


A number of firms are promoting under various names proprietary products 
containing phenylpropanolamine hydrochloride as a no-diet wonder drug for 
reducing. Advertising for these products has claimed that after more than 20 
years of medical research, doctors have developed a safe, powerful drug for re- 
ducing which has been used successfully by thousands of physicians, and which 
has just been released for sale without a prescription by the United States Gov- 
ernment. 

According to the advertising, this drug causes users to quickly, safely, and 
automatically lose as many pounds as they like, without a diet of any kind, 
without ever being hungry, and while continuing to eat what they like. These 
claims are attributed to appetite-depressant, hunger-appeasing properties of the 
drug. Some advertising has claimed that users automatically stop eating half- 
way through their meals. 


These products usually contain 25 milligram tablets of phenylpropanolamine 
hydrochloride, the recommended dosage being 1 tablet before each meal, or a 
total of 75 milligrams daily. It is to be noted that the maximum dosage of 
phenylpropanolamine hydrochloride permitted by the Food and Drug Adminis- 
tration for nonprescription sale, is 75 milligrams daily. 


SOME FACTS ABOUT PHENYLPROPANOLAMINE HYDROCHLORIDE 


Phenylpropanolamine hydrochloride is a sympathetic stimulant. It is a drug 
of the amphetamine (benzedrine) and ephedrine class which is said to have less 
stimulatory action, and therefore is less likely to induce nervousness, insomnia, 
and other side effects than amphetamine. 

The Food and Drug Administration has advised this bureau that phenyl- 
propanolamine hydrochloride, under the brand name “Propadrine” hydrochlo- 
ride, has achieved widespread recognition and use for the symptomatic control 
of allergic manifestations of hay fever and bronchial asthma and for many years 
has been marketed under over-the-counter labeling for this purpose. The Food 
and Drug Administration further advised that more recently this drug has 
achived some acceptance from medical authorities as an adjunct for controlling 
appetite in dietary management; that this latter claim is given some credence 
by its recognition in several published articles and in New and Nonofficial Reme- 
dies, 1956 edition, a publication sponsored by the American Medical Association. 
In the New and Nonofficial Remedies listing, the following statement appears: 
“To depress appetite in obesity, 50 milligrams 2 or 3 times daily before meals 
for adults.” Thus, the recommended dosage for depressing the appetite in 
obesity is a total of 100 to 150 milligrams daily, or 33144 to 100 percent more than 
the maximum daily dosage permitted by the Food and Drug Administration for 
over-the-counter sale. 

The American Medical Association has advised: “We doubt that a 25-milligram 
dosage (phenylpropanolamine hydrochloride) taken 3 times daily would exer- 
cise an appetite-depressant effect of any practical significance for the majority 
of obese users.” 
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The Food and Drug Administration states: “We entertain reservations with 
regard to the validity of the claims for appetite depression advanced for 
phenylpropanolamine hydrochloride, in view of the absence of reports of appe- 
tite depression associated with its rather extensive use in treating allergic dis- 
orders, its slight central stimulating effect, and paucity of carefully controlled 
studies demonstrating efficacy in this regard.” 

Furthermore, no satisfactory evidence has been presented to the National 
Better Business Bureau that phenylpropanolamine hydrochloride, in a dosage 
of 75 milligrams daily, would exercise an appetite-depressant effect on obese 
persons generally. 

Some of the advertising we have reviewed has promised that users of these 
products could keep their weight exactly as they wished for the rest of their lives. 
However, one physician, who had published a study on the appetite-depressant 
effects of this and other related drugs, advised this bureau that after a few days 
or a week on any of these preparations, the anorexic effect (lack of appetite) is 
lost. The American Medical Association has advised: “Tolerance to any possible 
anorexigenic effect of this drug would, in all probability, be experienced after a 
short period of taking it.” 
























AN EXAMPLE OF ADVERTISING DISTORTION 






Some of the advertising for products containing 25-milligram tablets of phenyl- 
propanolamine hydrochloride has claimed that weight losses of 9 pounds in 
10 days, 17 pounds in 19 days, 25 pounds in 29 or 30 days, and 43 pounds in a few 
months were recorded in a clinical test on 1,880 persons. The advertising would 
lead the reader to believe that the product used in the test was of the same 
formulation as that being advertised, and the weight losses are cited as proof that 
users Of the advertised product may expect to achieve similar weight losses, 

As a matter of fact, the study on 1,880 patients was published in 1942 in the 
Journal of the Medical Society of New Jersey. That article reported on a 
physician’s study to evaluate the effect of amphetamine, phenylpropanolamine 
hydrochioride, and phenylpropanolamine hydrochloride in combination with a 
barbiturate on the appetite of 1,880 obese patients. This study did not report on 
weight losses. Of the total of 1,880 patients, 464 were given phenylpropanolamine 
hydrochloride only, and the dosage administered was 100 milligrams daily. 
All of the patients in this study were placed on a high-protein diet ranging from 
600 to 1,500 calories daily. According to the results of the study, phenylpropanol- 
amine hydrochloride, in a dosage of 100 milligrams daily, diminished the appetite 
of 45 percent, or less than one-half, of the 464 patients receiving it. 

Some advertising has contained purported case histories of weight losses such 
as those cited above, attributing them to the study on 1,880 patients. Actually, 
these cases had no relation to the study on 1,880 patients, but were extracted and 
condensed, with pertinent data omitted, from articles published in the Journal of 
Medicine (1989) and the Ohio State Medical Journal (1940), which contained 
specific reports on the treatment of 12 cases of obesity. National Better Business 
Bureau has been unable to locate any reported case representing a weight loss of 
9 pounds in 10 days. With respect to the 17 (in 25 days rather than 19 days as 
claimed in the advertising), 25, and 4314 pound losses, the advertising did not 
disclose that 2 of these cases were hypopituitary and hypothyroid obesity; that 
all patients were on a regulated diet; that 2°patients were receiving thyroid 
3 times daily and regular injections of pituitrin; that the drug was administered 
to allay appetite when necessary during the reducing regimen to enable patients 
to adhere to their perscribed diets. The dosage of phenylpropanolamine hydro- 
chloride administered in 1 of these cases were 150 milligrams daily; in the other 
2 cases it was listed as “2 tablets” of unspecified potency before meals. 

























SAFETY AND SIDE EFFECTS 






Phenylpropanolamine hydrochloride may not be safe for all persons to take. 
The Food and Drug Administration requires that any product containing this 
drug must carry a statement on labeling to the following effect: 
“Caution.—Individuals with high blood pressure, heart disease, diabetes, or 
thyroid disease should use only as directed by a physician. Do not exceed recom- 
mended dosage.” 
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Some advertising for phenylpropanolamine hydrochloride products has assured 
the user that he will suffer no side effects from taking this drug. The article 
published in the Journal of the Medical Society of New Jersey (1942) itemized 
10 different toxic manifestations noted on administration of phenylpropanolamine 
hydrochloride in a dosage of 100 milligrams daily. Of the 464 patients receiving 
this drug, the complaints reported for each of the 10 symptoms listed ranged 
from 5 percent of the group who experienced insomnia to 21 percent of the group 
who experienced dyspnea (difficult or labored breathing). 

The two physicians who conducted the studies cited above, whose published 
articles have been used as a basis for advertising claims, have informed this 
bureau that they believe phenylpropanolamine hydrochloride is unsafe for the 
general public to use in any dosage without medical supervision. 


IMPLIED ENDORSEMENT OF DRUG BY THE UNITED STATES GOVERN MENT IS UNWARRANTED 


Advertising for phenylpropanolamine hydrochloride products has generally fea- 
tured the claim that the drug has just been released for sale without a prescrip- 
tion by the United States Government. Some of this advertising would permit 
the credulous to infer that the United States Government vouches for the claims 
made for the product advertised. Actually, the Food and Drug Administra- 
tion has for many years permitted over-the-counter sale of phenylpropanolamine 
hydrochloride in dosages not to exceed 75 milligrams daily. As previous noted, 
the Food and Drug Administration requires a cautionary statement to be on the 
labeling, Warning that this drug should not be used by those suffering from 
heart or thyroid diseases, high blood pressure, or diabetes, except under the 
supervision of a physician. According to medical authorities, these are condi- 
tions to which obese persons are especially prone. It cannot be assumed that all 
persons suffering from such ailments are aware of their condition. 

The Food and Drug Administration does not vouch for the efficacy of the 
drug for depressing the appetite, nor for the extravagant claims made for it in 
advertising. In fact, it advises advertisers who submit proposed labeling bear- 
ing claims of appetite depression that it is unconvinced of the efficacy of the 
drug for this purpose, and that the distributor must bear the responsibility for 
the claim. 


APPROPRIATE DIETARY RESTRICTION BASIS FOR REDUCING PROGRAMS 


Some of the advertising we have reviewed would lead readers to believe that 
doctors generally avoid dietary plans when treating obese patients, but instead 
rely on drugs to depress the appetite, thus automatically reducing the food in- 
take. According to information this bureau has received from medical authori- 
ties, appropriate diet restriction, while maintaining an adequate intake of 
necessary vitamins and minerals, is the basis of reducing programs generally, 
with drugs prescribed in selected bases as a “crutch” to aid the user in adher- 
ing to a prescribed diet. 

CONCLUSIONS 


Obesity is recognized as a major health problem, and as such its treatment 
and correction should be accomplished under the guidance of competent medical 
supervision. Self-treatment may cause delay in securing proper treatment, with 
possible serious consequences. In addition, these products, even when used as 
directed, may be directly harmful to certain individuals. This bureau believes 
that the dissemination of advertising which deceptively leads overweight persons 
to believe that they can permanently resolve this problem by taking a “wonder” 
pill before each meal, with no concern whatever about altering their dietary pat- 
terns, is a gross disservice to the public. 

NBBB therefore recommends that, in the public interest, advertising mediums 
determine the ingredients of any product for which “no diet” or “wonder drug” 
copy is submitted and check on the authenticity of claims and the safety of the 
product prior to acceptance. 

NATIONAL BETTER BUSINESS BUREAU, INC. 
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ExHIBIT 3D 


[Service Bulletin, prepared for members of the National Better Business Bureau, Inc., 
New York, N. Y., March 14, 1957] 


Periodical No. 1593 


ADVERTISING OF N. D.—17 as a “No-Diet REDUCING WONDER DRUG” 
QUESTIONED 


Fisk Research, Inc., 303 West 42d Street, New York City, is advertising ex- 
tensively for mail-order sale a product known as N. D.-17 which is claimed in 
advertising to have been “just released for sale without prescription by United 
States Government.” The advertisement is headed: “First No-Diet Reducing 
Wonder Drug Used Successfully by Thousands of Physicians. Lose as Many 
Pounds as You Like Without Diets of Any Kind, Without Exercise, Without 
Giving Up the Kinds of Food You Love To Eat.” 

The copy also claims: “You'll lose up to 29 pounds the first month, up to 43 
pounds or more in a reasonable length of time, without going on a diet, without 
exercise, without giving up the kind of foods you love to eat, without doing a 
single unpleasant thing. Sounds miraculous, but it’s all medically proven fact.” 

The product’s label as reproduced in advertising includes a drug known as 
phenylpropanolamine hydrochloride, 25 milligrams per tablet, with 1 tablet to 
be taken before each meal, the maximum daily dosage being 75 milligrams. The 
advertising claims that “this amazing wonder drug will cut down on your 
appetite,” so that users automatically eat less, thus losing weight “quickly, 
safely, easily, without diets.” 


MEDICALLY RECOMMENDED DOSAGE OF DRUG CONTAINED IN N. D-17 EXCEEDS AMOUNT 
PERMITTED FOR NONPRESCRIPTION SALE 


The maximum dosage of phenylpropanolamine hydrochloride which is per- 
mitted by the Food and Drug Administration for nonprescription sale is 75 
milligrams daily. The Food and Drug Administration has advised this bureau 
that, under the brand name “‘Propadrine” hydrochloride, this drug has achieved 
widespread recognition and use for the symptomatic control of hay fever and 
bronchial asthma and for many years has been marketed under over-the-counter 
labeling for this purpose. It advised that, more recently, phenylpropanolamine 
hydrochloride has achieved some acceptance from medical authorities as an 
adjunct for controlling appetite in dietary management, the dosage for this 
purpose being 50 milligrams 2 or 3 times daily before meals for adults. 

Thus, the recommended dosage for depressing the appetite in obesity is a total 
of 100 to 150 milligrams daily, or 3344 to 100 percent more than the maximum daily 
dosage permitted by the Food and Drug Administration for over-the-counter sale. 

The American Medical Association has advised : 

“We doubt that a 25-milligram dosage (phenylpropanolamine hydrochloride) 
taken 3 times daily would exercise an appetite depressant effect of any practical 
significance for the majority of obese users.” 

The Food and Drug Administration states: 

“We entertain reservations with regard to the validity of the claims for ap- 
petite depression advanced for phenylpropanolamine hydrochloride, in view of 
the absence of reports of appetite depression associated with its rather extensive 
use in treating allergic disorders, its slight central stimulating effect, and paucity 
of carefully controlled studies demonstrating efficacy in this regard.” 

Furthermore, no satisfactory evidence has been presented to NBBB that 
phenylpropanolamine hydrochloride, in a dosage of 75 milligrams daily, would 
exercise an appetite-depressant effect on obese persons generally. 
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ADVERTISING DISTORTS MEDICAL RESEARCH 
“N. D.-17” advertising features the following block : 
“HERE’S PROOF! 


“The only real test of a reducing product is this: How many pounds did 
patients lose in actual medical tests? Here is astonishing answer: 

“Reduced—9 pounds in 10 days; 17 pounds in 19 days; 25 pounds in 30 days; 
43 pounds in a few months, 

“Clinical tests on almost 2,000 overweight people showed amazing weight 
loses * * * up to 43 pounds. * * * Prove that you too can lose weight safely 
and easily, even if nothing has ever helped you before.” 

The only published study involving this number of persons which NBBB has 
been able to locate, was published in 1942 in the Journal of the Medical Society 
of New Jersey. That article reported on a physician’s study to evaluate the 
effect of amphetamine, phenylpropanolamine hydrochloride, and phenylpro- 
panolamine hydrochloride in combination with a barbiturate on the appetite of 
1,880 obese patients. This study did not report on weight losses. Of the total 
of 1,880 patients, 464 were given phenylpropanolamine hydrochloride only, and 
the dosage administered was 100 milligrams daily. All of the patients in this 
study were placed on a high-protein diet ranging from 600 to 1,500 calories 
daily. According to the results of the study, phenylpropanolamine hydro- 
chloride, in a dosage of 100 milligrams daily, diminished the appetite of 45 
percent, or less than one-half, of the 464 patients receiving it. 


SAFETY AND SIDE EFFECTS 


In a bold-type paragraph headed “Is N. D.-17 Safe?” the following state- 
ments appear: 

“Doctors have proven time and again that N. D.-17 produces no unpleasant 
side effects such as headaches, nausea, dizziness, nervousness, or any of the 
symptoms usually associated with reducing products. You may take N. D.-17 
with complete confidence, content in the knowledge that the ingredients in this 
product have been released for sale without prescription by the United States 
Government.” 

Phenylpropanolamine hydrochloride may not be safe for all persons to take. 
The Food and Drug Administration requires that any product containing this 
drug carry a caution statement on labeling, warning that it should not be used 
by persons with heart or thyroid disease, high blood pressure or diabetes except 
under a physician’s supervision. The physician who conducted the study de- 
seribed above, itemized in his article 10 different toxic manifestations noted on 
administration of phenylpropanolamine hydrochloride. Of the 464 patients 
receiving this drug, the complaints reported for each of the 10 symptoms listed 
ranged from 5 percent of the group who experienced insomnia to 21 percent 
of the group who experienced dyspnea (difficult or labored breathing). Fur- 
thermore, this same physician has advised NBBB that he very firmly believes 
this drug is unsafe for the general public to use in any dosage without medical 
supervision, 

The Food and Drug Administration does not vouch for the efficacy of the 
drug for depressing the appetite, nor for the extravagant claims made for it in 
advertising. In fact, it advises advertisers who submit proposed labeling 
bearing claims of appetite depression that it is unconvinced of the efficacy 
of the drug for this purpose, and that the distributor must bear the responsibility 
for the claim. 

FISK RESEARCH, INC. 


Fisk Research, Inc., is a recently established firm which came to our attention 
in December 1956. On December 14 we wrote to this firm requesting information 
as to its principals and evidence in substantiation of advertising claims that 
users of N. D.-17 (a) can lose up to 43 pounds quickly, easily, without willpower, 
and without special diets; and (b) that this product can be used safely, without 
side effects, by the public generally without medical supervision. Two subse- 
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quent letters have also been directed to this firm, one of which pointed out that 
advertising appeared to contain many misrepresentations of fact pertaining to 
the usage and value of phenylpropanolamine hydrochloride and requested full 
details in substantiation of advertising claims before any further advertising 
was disseminated. We received a letter, dated January 29, bearing a typed 
signature of “Raymond Berman, president,” stating that he would give the 
matter his early attention and would forward the information we had requested. 
To date, no information has been received. 


CONCLUSIONS 


According to information this bureau has received from medical authorities, 
appropriate diet restriction, while maintaining an adequate intake of necessary 
vitamins and minerals, is the basis of reducing programs generaliy, with drugs 
prescribed in selected cases as a “crutch” to aid the user in adhering to a pre- 
scribed diet. This bureau believes that the dissemination of advertising which 
deceptively leads overweight persons to believe that they can permanently resolve 
this problem by taking a “Wonder” pill before each meal, with no concern 
whatever about altering their dietary patterns, is a gross disservice to the public. 

In view of the foregoing, NBBB believes that further dissemination of current 
“N. D.-17” advertising is not in the public interest. 


NATIONAL BETTER BusINESS Bureau, INc. 





ExuHrsiT 3E 


‘Service Bulletin, prepared for members of the National Better Business Bureau, Inc., 
New York, N. Y., May 29, 1957] 


Periodical No. 1603 


REGIMEN TABLETS 
ADVERTISING OF “NEW WONDER DRUG” FOR “NO-DIET REDUCING” CONDEMNED 


Regimen tablets have been advertised extensively during the past few months 
for mail-order sale by the Wonder Drug Corp., 369 Lexington Avenue, New York 
City. The product is now being promoted for drugstore sale by the Drug Re- 
search Corp., of the same address. Full-page advertisements, a typical example 
of which is attached, are headed as follows: 


“AMAZING NEW MEDICAL RELEASE 
“(Available Now Without Doctor’s Prescription) 
““NO-DIET REDUCING WITH NEW WONDER DRUG FOR FAT PEOPLE 
“CAUSES YOUR BODY TO LOSE WEIGHT THE FASTEST ACTING WAY 


“No diet, no special eating, no giving up the kinds of food you like to eat—yet 
new wonder drug acts directly on the cause of your overweight. It’s safe * * * 
automatic. 

“You must reduce up to 6 pounds in 3 days—up to 10 pounds the first week— 
or you pay nothing.” 

The product consists of three separate tablets, with the ingredients of each 
tablet identified as follows: 

Green—Benzocaine (7.5 milligrams) and various vitamins, 1 tablet to be 
dissolved in mouth one-half hour before meals, 3 times daily, and 1 additional 
tablet between meals when hungry. 

Pink—Ammonium chloride (0.648 grams), 2 tablets to be taken one-half 
hour before meals, 3 times daily, for the first 3 days. 

Yellow—Phenylpropanolamine hydrochloride (25 milligrams), 1 tablet to be 
taken one-half hour before meals, 3 times daily, caffeine and minerals. 

96909—57———-11 
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AMAZING NEW MEDICAL RELEASE! (Available Now Without Doctor’s Prescription) 


O-DIET REDUCING 


with New Wonder Drug for Fat People 
CAUSES YOUR BODY TO LOSE WEIGHT THE FASTEST ACTING WAY! 


Ne diet. 20 special esting, 2o giving up the kinds ef food 
you like to eat—-ve? new wonder drug acts directly on 
fee cause of your overweight ~—Ht's sefe . . . automatic 
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FALSE AND MISLEADING ADVERTISING 1 


ADVERTISING CLAIMS FOR REGIMEN INGREDIENTS VERSUS MEDICAL OPINIONS 


Under a bold subheading, “3-way action makes it easier and faster than ever 
before to lose up to 40, 50, even 70 pounds,” the following numbered claims are 
attributed to Regimen tablets: ; 

“1. They suppress your appetite by acting directly on the salivary glands. 
You continue to eat what you like, but even the most mouthwatering delicacies 
won’t tempt you to overstuff yourself, nibble between meals or raid the icebox.” 

The advertiser has informed NBBB that this claim is based on the benzocaine 
content of the product. 

According to various medical authorities consulted by NBBB, there is no 
valid evidence that this drug (a local anesthetic) is effective as an appetite 
depressant. For example, the Food and Drug Administration explained: “Appe- 
tite is a sensation that involves not only the sense of taste but also the appear- 
ance, smell, and pleasant memories of past enjoyable experiences with a particu- 
lar type of food. While the 7.5 milligrams of benzocaine in the Regimen tablets 
may possibly be of some value in reducing taste sensibility, it will not satisfy or 
appease the other components involved in the appetite sensation * * *.” 

“2. They force your body to lose weight automatically by removing ‘fluid 
weight,’ the excess bloatlike fluid that accounts for up to 70 percent of your 
fatty tissue. You'll benefit the very first day, and start to lose weight so fast 
that by the third day you will have lost pound after pound.” 

This claim is based on the ammonium chloride content of the product which, 
if taken according to the directions, would provide about 4 grams per day, for 
the first 3 days only. 

Ammonium chloride in appropriate dosage (usually 8-12 grams per day) is 
an acidifying diuretic. Medical authorities consulted by National Better 
Business Bureau state that a dosage of 4 grams of this drug might cause a very 
temporary loss in body weight due to transient reduction in extracellular (not 
fat tissue) fluid; that, once the drug is discontinued (it is to be taken only 
during the first 3 days of the reducing period), the fluid will rapidly reappear. 
In any event, any water removed by the ammonium chloride does not come 
from the fat tissue, as is claimed in Regimen advertising, since such fluid can- 
not be removed except in extreme cases of malnutrition or dehydration. Fur- 
thermore, the Food and Drug Administration has advised: “The water content 
of normal fat tissue is in the order of 15 to 20 percent and we have been unable 
to find references which support claims that water constitutes up to 70 percent 
of fatty tissue.” 

“3. They work fast * * * in less than a minute they start to act on your 
body * * * automatically you lose the tremendous urge to eat. * * * You con- 
tinue to eat the same delicious foods you always enjoyed, but with this amazing 
difference * * * before you're half through you can eat no more. * * *” 

This claimed action is attributed by the advertiser to the phenylpropanola- 
mine hydrochloride content (which, if taken according to directions, would pro- 
vide a maximum of 75 millograms daily of Regimen. 

Phenylpropanolamine hydrochloride is a central nervous system stimulant, the 
maximum dosage permitted by the Food and Drug Administration for nonpre- 
scription sale being 75 milligrams daily.. (See National Better Business Bureau 
periodical No. 1589, March 1, 1957.) This drug has achieved some acceptance 
‘rom medical authorities as an adjunct for controiling appetite in dietary 
management, the usual adult dosage for this purpose being 50 milligrams 2 or 3 
times daily before meals. In a listing of this drug in New and Nonofficial 
Remedies, a publication sponsored by the American Medical Association (one of 
the references listed in the medical-proof section of Regimen advertising), the 
follewing statement appears: “To depress appetite in obesity, 50 milligrams 2 
or 3 times daily before meals for adults.” 

Thus, the recommended dosage for depressing the appetite in the treatment of 
obesity is a total of 100 to 150 milligrams daily, or 3314 to 100 percent more 
than the maximum daily dosage permitted by the Food and Drug Administra- 
tion for over-the-counter sale. 

The Food and Drug Administration maintains: “We entertain reservations 
with regard to the validity of the claims for appetite depression advanced for 
phenylpropanolamine hydrochloride, in view of the absence of reports of 
appetite depression associated with its rather extensive use in treating allergic 
disorders, its slight central stimulating effect, and paucity of carefully controlled 
studies demonstrating efficacy in this regard.” 











158 FALSE AND MISLEADING ADVERTISING 


American Medical Association and New York Academy of Medicine consult- 
ants have also expressed doubts that a 25-milligram dosage of this drug taken 
3 times daily would exercise an appetite-depressant effect of any practical sig- 
nificance for the majority of obese users. Some authorities have also stated 
that tolerance to this drug rapidly builds up so that, in all probability, any 
possible anorexic effect (lack of appetite) would be lost after a short period 
of taking it. 

No information has been submitted to this bureau which would indicate that 
phenylpropanolamine hydrochloride in any dosage would automatically cause 


users to stop eating “before you’re half through” a meal, as is claimed in this 
advertising. 


NO SUBSTANTIATION FOR ADVERTISING CLAIMS OF TREMENDOUS WEIGHT LOSSES 
WITHOUT DIETING 


This advertiser has submitted no satisfactory evidence to National Better 
Business Bureau that obese persons generally, or anyone, can easily, quickly, 
and safely reduce up to 6 pounds in 3 days, up to 10 pounds the first week, or 
even up to 40, 50, or 70 pounds by taking Regimen tablets, without ever being 
hungry, and while continuing to eat what they like. 

It has been contended by the advertiser that the claim “Reduce up to 6 pounds 
in 3 days” is substantiated by a study conducted for him in which a physician 
administered ammonium chloride to 27 persons for a 3-day period, recording 
weights at the beginning and the end of the period. According to this study, 
in which no control group was used, 1 person lost 6 pounds by the end of 3 
days. (The initial weight of this individual was 223.) Inasmuch as all patients 
in this test were placed on a diet of approximately 1,000 calories daily, the 
results of such a study obviously are not applicable to a product advertised for 
“no-diet reducing.” 

With reference to advertising claims of “no-diet reducing with new wonder 
drug,” the advertiser has submitted a study conducted on cardiac patients, the 
purpose of which was to study the effects of phenylpropanolamine hydrochlo- 
ride on body weight and appetite as it would normally be used in routine clin- 
ical practice. Of the 27 patients who participated in the study for varying 
lengths of time, 14 began the study with the 25-milligram dosage of phenylpro- 
panolamine hydrochloride before meals with “no diet” or “no specific diet” ; 
2 patients were listed as having received minimal diet restriction (high pro- 
tein); 11 patients were piaced on diets ranging from 800 to 1,200 calories 
daily. 

According to the results of the study, of the 14 patients who were given the 
drug only with no diet, 4 gained weight, 3 lost no weight, and the remaining 
7 experienced weight losses ranging from a minimum loss of 1 pound in 2 weeks 
to a maximum loss of 9 pounds in 2 weeks. 

Of the 2 persons receiving minimal dietary restriction (high protein), one 
lost 3% pounds during the first week, with no further weight loss over a suc- 
ceeding 3-week trial period; the other lost 2 pounds during a 2-week trial 
period. 

It is to be noted that the physician who conducted the study stated, “It is 
obvious that a study of this character has no statistically significant data and 
is without adequate controls * * *,” 

With reference to the claim that benzocaine suppresses the appetite to the 
degree that “even the most mouth-watering delicacies won’t tempt you to over- 
stuff yourself * * *,’ the advertiser has submitted two articles by William L. 
Gould, M. D., who reported on the use of a particular combination of flavoring 
extracts and benzocaine to help curb the appetite of patients who were placed 
on a diet low in fats and carbohydrates. Dr. Gould believed that the com- 
bination of flavoring agents (these particular agents are not included in the 
Regimen formula) acted on the sense of taste and a small amount of benzocaine 
(one-twentieth gram) was included in the formulation “for its prolonging and 
enhancing value on the flavoring extract combination” rather than for any 
topical anesthetic effect. It would appear, therefore, that these studies do not 
substantiate the claims made for benzocaine in Regimen advertising. 

No clinical tests had been conducted on the Regimen formulation at the 
time the advertising campaign was launched. We have been informed that the 
company is now awaiting a report on such a test which has recently been com- 
pleted. In the meantime, the advertising claims cited in this bulletin, for 
which National Better Business Bureau contends there is no adequate sub- 
stantiation, continue to appear. 
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o 
LABELING VERSUS ADVERTISING 


In contrast to advertising claims of rapid, easy, and tremendous weight losses 
with a new, no-diet reducing “wonder drug,” the immediate package labeling 
describes Regimen as “an aid to any reducing program of restricted caloric 
intake.” In an accompanying leaflet on “how to reduce with the Regimen plan,” 
the purchaser is told: “It’s a medically accepted fact, if normally healthy, to 
reduce you must restrict your caloric intake. To weight less you must eat 
oo +S) 

In contrast to the advertising claim that Regimen causes users to stop eating 
before you’re half through, the leaflet states the following: “The Regimen 
plan does most everything that medical science can do to help you attain your 
goal. On the other hand, it can’t come into your personal life and take food 
away from you when you want to overeat or eat between meals. That only 
you can do.” 

Advertising contains the following paragraph: 

“Now, with complete confidence in their safety and effectiveness, you can take 
Regimen tablets—a combination of wonder drugs never before available except, 
perhaps, in a doctor’s prescription. But now this formula has been made so 
safe, so sure that no prescription is needed. In doctors’ tests it has been proved 
effective and harmless to lungs, kidneys, liver, and other vital organs. Any 
normally healthy person may take Regimen tablets with complete assurance of 
their purity and safety.” 

National Better Business Bureau believes it can be reasonably inferred from 
the above statements that the Regimen formulation had been clinically tested 
and proved to be safe and effective as a weight-reducing agent, without dieting, 
for normally healthy persons. This claim has appeared in advertising for nearly 
4 months, although a test on the Regimen formulation had not been completed. 

In spite of the bold-type references to “safe” in advertising, purchasers find 
the following warning statement on Regimen labeling : 

“Caution.—Individuals who suffer from heart disease, high blood pressure, 
diabetes, or thyroid disease should omit yellow tablet (National Better Business 
Bureau note: Phenylpropanolamine hydrochloride) or take only upon advice 
of a physician. Do not exceed recommended dosage * * *.” 

According to medical authorities, these are conditions to which obese persons 
are especially prone. It cannot be assumed that all persons suffering from such 
ailments are aware of their conditions. 

Two physicians, whose published articles on phenylpropanolamine hydrochlo- 
ride have been presented to this bureau by the advertiser in substantiation as 
to its efficacy, have informed National Better Business Bureau that they believe 
this drug is unsafe for the general public to use in any dosage without medical 
supervision. (It is to be noted that both physicians placed patients on low 
caloric diets and used higher dosages of phenylpropanolamine hydrochloride than 
is permitted for nonprescription sale. ) 


ADVERTISING FALSELY IMPLIES THAT PHYSICIANS RELY ON DRUGS RATHER THAN 
DIETARY MANAGEMENT IN TREATING OBESITY 


Regimen advertising would lead readers to believe that doctors generally avoid 
dietary plans, etc., when treating obese patients, but instead rely on drugs. For 
example, it is claimed in advertising: ‘Doctors know what’s good for you. They 
know all the different methods to reduce—the scientific way to attack excessive 
weight. They normally prescribe—not one—but a careful combination of drugs, 
which is the basis of Regimen tablets * * *.” 

“Regimen tablets is the first and only reducing product of its kind in the world. 
It contains not 1 but 3 safe, completely effective wonder drugs to perform every 
known function for no-diet reducing * * *. Reducing experts say you need all 
three wonder drugs to really reduce without dieting * * *.” 

According to information this bureau has received from medical authorities, 
appropriate diet restriction, while maintaining an adequate intake of vitamins 
and minerals, is the basis of reducing programs generally, with drugs prescribed 
in selected cases as a “crutch” to aid the user in adhering to a prescribed diet. 

Regimen advertising contains a copy block headed ‘Medical Proof—The New 
Wonder Drugs Are Best.” A bibliography is given of several articles which have 
been published in medical journals which allegedly “prove” the efficacy and 
safety of the drugs present in Regimen tablets. A review of the articles listed 
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in the bibliography shows that they do not support the “no-diet”’ claims made 
for Regimen tablets. For example: 

L. 8S. Hirsh treated obesity by means of low caloric diets and other thera- 
peutic measures as indicated by individual diagnoses, using adequate doses of 
phenylpropanolamine hydrochloride to help control appetite in adhering to the 
diet prescribed. 

W. C. Cutting reported that treatment of obesity was based on 1, or both, of 
2 rational procedures, i. e., to reduce the food intake or to increase the activity. 
He reported on results of administering phenylpropanolamine hydrochloride to 13 
patients who were described as “stubborn losers” (persons who had apparently 
tried to follow a diet but who had failed to do so, as indicated by a failure to 
lose weight over a period of several months), beginning with doses of 25 
milligrams 3 times a day, one-half hour before meals, and increasing to 50 milli- 
grams every hour while awake. It was reported that the average loss of weight 
was 5 pounds in an average of 10 weeks of trial or a loss of only one-half pound 
a week. Only 1 patient had what he felt might be considered an adequate re- 
sponse, i. e., a loss of 21 pounds in 27 weeks. A similar test was conducted on the 
prescription drug amphetamine sulfate. Dr. Cutting’s article concluded that 
probably these drugs “aid in reducing only those who can also bring themselves 
to restrict their diet, thus denying the allegedly intrinsic value of these agents 
in the treatment of obesity.” 

M. A. Lesser concluded that, “despite increasing knowledge of its causes, 
treatment of obesity still depends on the control of diet and other means, includ- 
ing drugs, remain adjuvants to this basic measure.” 

William L. Gould stated, “Most types of obesity can be treated simply by a 
well-balanced reduction diet. The restriction of food intake is still the basic 
principle in all successful attempts at treatment.” 


WONDER DRUG CORP. AND DRUG RESEARCH CORP. 


The Wonder Drug Corp and Drug Research Corp. (the latter firm distributes 
also Sustamin 2-12 for arthritis) are enterprises of Mr. John T. Andre (And- 
readis). Among the trade styles and corporate entities with which Mr. Andre 
has been connected during the past 11 years in promoting dietary supplements 
and other products as alleged obesity remedies are the following: Filmarte 
Glamour; Hollywood Beauty Consultants; Associated Nutrition Consultants; 
Associated Nutrition Products, Inc.; Protam Corp.; American Protam Co.; 
American Fillettes Co.; Fillex Co.; Columbia Research Corp.; Allerton Phar- 
macal Corp.; and Digest Pharmacal Co. 

Filmarte Glamour was the subject of a postal fraud order in October 1946; 
Hollywood Beauty Consultants was the subject of a postal fraud order in Feb- 
ruary 1948. A postal fraud complaint was issued against Digest Pharmacal Co. 
on October 24, 1956. After several continuances, hearing has been scheduled for 
June 12, 1957. On February 11, 1957, a postal fraud order was issued against 
the Columbia Research Corp. and Allerton Pharmacal Corp. in connection with 
the sale of Propex Tablets for reducing. An application was subsequently filed 
in a Federal court in behalf of these two firms, for an injunction to restrain en- 
forcement of the order. According to our latest information, this action is still 
pending. 

SUMMARY 


The essence of the claims made in Regime advertising is that a “new wonder 
drug” has just been released for sale without a prescription that automatcially 
causes users to quickly, easily, and safetly lose up to 6 pounds in 3 days, up to 
10 pounds the first week, and even as much as 70 pounds without ever being 
hungry, and while continuing to eat what they like. 

Actually, there is no ingredient of Regimen which is new or which has just be- 
come available for sale without a prescription. The ingredient of Regimen 
which is described in advertising as a “new wonder drug” and a “no-diet miracle 
reducing drug” is phenylpropanolamine hydrochloride. This drug has long been 
used for the symptomatic control of allergic manifestations of hay fever and 


bronchial asthma and for many years has been marketed under over-the-counter 
labeling for this purpose. More recently the drug has achieved some acceptance 
from medical authorities as an adjunct for controlling appetite in dietary manage- 
ment when administered in adequate dosages under the supervision of a physi- 
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cian. The usual medically recognized dosage for adults for depressing the appe- 
tite in the treatment of obesity is 50 milligrams 2 or 3 times daily before meals, 
or a total of 100 to 150 milligrams daily, whereas the maximum daily dosage per- 
mitted by the Food and Drug Administration for over-the-counter sale is only 75 
milligrams daily. 

The advertiser has not submitted data to this bureau that benzocaine will 
depress the appetite in the manner and degree claimed in advertising. As for 
the claim that ammonium chloride will cause a rapid weight loss by removing 
“excess bloatlike fluid that accounts for up to 70 percent of your fatty tissue,” 
according to medical authorities, such fluid is immobile and cannot be removed 
by a diuretic. 

No evidence has been submitted by the advertiser that phenylpropanolamine 
hydrochloride automatically causes users to stop eating “before you're half 
through,” or that it will depress the appetite of obese persons generally to the 
degree that would result in the tremendous weight losses claimed in advertising 
without dieting or special eating of any kind. The advertising claims cited in 
this bulletin have been widely disseminated during the past 4 months, although 
no clinical tests on the Regimen formulation had been completed. 

Doctors generally do not rely on drugs rather than on dietary plans in treating 
obesity, as Regimen advertising would lead readers to believe. Such claims are 
refuted by medical authorities consulted by NBBB as well as the bibliographical 
reference material cited in the medical proof section of Regimen advertising. 
Furthermore, purchasers of the product are informed by an accompanying leaflet 
that—To weigh less you must eat less * * * (Regimen) can’t come into your 
personal life and take food away from you when you want to overeat or eat 
between meals. That only you can do!” 

Regimen tablets may not be safe for all persons to take. Purchasers find a 
caution statement on labeling, warning that persons with high blood pressure, 
heart disease, diabetes, or thyroid disease should omit the phenylpropanolamine 
hydrochloride or use only as directed by a physician. Medical authorities state 
that these are conditions to which obese persons are especially prone; that it 
cannot be assumed that all persons suffering from those ailments are aware of 
their conditions. 


CONCLUSION 


The National Better Business Bureau believes that advertising which leads 
overweight persons to believe that they can resolve this health problem without 
dieting by taking a “wonder” pill before each meal, is false and therefore a 
gross disservice to the public. It is the belief of this bureau that further dis- 
semination of such Regimen advertising is not in the public interest. 


NATIONAL BETTER BustIness BurREAU, INC. 


EXHIstItT 4 


REDUCING APPETITE IN TREATING OBESITY; A RATIONAL USE FOR PHENYLPRO- 
PANOLAMINE HYDROCHLORIDE BY LEON S. Hrresu, M. D., IN OHIO STATE MEDICAL 
JOURNAL (1940), Page 742 


Irrespective of whether one considers obesity to be the result of inactivity, the 
habit of overeating, or to be due to endocrine dyscrasia, one of the problems that 
very often arises is that of controlling the appetite of the patient. It is certain 
that cutting down on the food intake for a sufficient period of time is of vital 
importance in treating or preventing obesity. 

There are many reasons why patients should wish to lose weight, or what is 
more important, prevent adiposity. Much has been written concerning the pro- 
duction of obesity by the various glands of the body such as the thyroid, pituitary, 
and ovary, or by encephalitic lesions, hypothalmie lesions, brain tumors, etc. 
Aside from esthetic and social aspects, patients may wish to lose weight because 
of the danger to the general health or the cardiovascular system, preparatory to 
an operation or because of orthopedic considerations. Be these things as they 
may, it isa simple dictum that to reduce one must eat less. 

It follows therefore, that to be able to control the patient’s appetite is a dis- 
tinct advantage to the physician as well as the patient. Certain of the newer 
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drugs are known to have marked influence on what is known as appetite. How 
these drugs produce their pharmacologic action is the basis of many theories 
today, but these require further study. Some writers speak of decreasing the 
secretion of hydrochloric acid, others of slowing gastric motility, etc. However, 
suffice it to say that drugs of the ephedrine type do have this action, but like all 
drugs, ephedrine as well as some of the other drugs of this group, have certain 
undesirable side actions, producing nervousness and insomnia in susceptible 
individuals. However, phenylpropanolamine hydrochloride, is essentially free 
from these side actions and is therefore admirably suited to the purpose. 

For some time the author has followed the method of treating obesity by means 
of low caloric diet, but maintaining adequate intake of necessary vitamins and 
minerals, together with smali regular doses of thyroid substances and injections 
of posterior pituitrin at frequent intervals, the appetite being controlled by the 
use of adequate doses of phenylpropanolamine hydrochloride given orally before 
meals. 

That it produces these results satisfactorily without the evils of nervousness 
and sleeplessness is exemplified by the following cases: 

Case 1. Miss S. E. The case of a 13-year-old schoolgirl who, for her age and 
height, should weigh 95 pounds according to her school athletic director, who 
had been endeavoring to reduce her by means of calesthenics. On January 6, 
1939, she weighed 141 pounds. On this regime of exercise, but eating according 
to the dictates of her own mind, she progressed in such a manner that by 
October 19, 1939, she weighed 16114 pounds at which time she consulted her 
physician because of a broken toe. Treatment was instituted at this same time to 
control the weight. The girl was given a diet of 1,000 calories and placed on a 
routine of 1 grain thyroid 3 times a day and a hypodermic injection of 1 cubic 
centimeter posterior pituitrin every 4 or 5 days. By November 16, 1939, her 
weight had been reduced to 14934 pounds. By December 8, 1939 (she was now 
going back to school), she was complaining of hunger all the time and was 
promptly given three-eighth grain capsules of phenylpropanolamine hydrochloride 
and instructed to take one 20 minutes before each meal. By December 23, 1939, 
she no longer was complaining of appetite and on January 7, 1940, her weight 
was 135 pounds. 

Case 2. Mrs. J. W. B. The case of a 45-year-old housewife afflicted with 
hypothyroidism. This patient first presented herself on October 30, 1939, 
weighing 19144 pounds. She was given a diet of 1,200 calories, and was placed on 
a routine of 1 grain thyroid substance 3 times daily and injections of 1 cubic cen- 
timeter obs. pituitrin every 4 days. By November 29, 1939, she was com- 
plaining of hunger. Her appetite was not being satisfied. She was given three- 
eighth grain capsules of phenylpropanolamine hydrochloride and advised to take 
one 20 minutes before each meal. By December 9, 1939, her weight had been re- 
duced to 17614 pounds and she no longer was troubled with an appetite. By 
January 22, 1940, her weight had been reduced to 164 pounds and she was much 
more satisfied with her condition. 

Case 3. Miss V. E. A 22-year-old X-ray technician. September 26, 1939. 
For the past 8 months has been constantly exposed to X-ray in the course of 
her work, and is now complaining of amenorrhea and obesity with an ever- 
increasing weight, and an all too good appetite. At the time of this treatment, 
although very small in stature, her weight was 148% pounds. 

She was advised to take 1 grain thyroid 3 times daily and 34-grain phenyl- 
propanolamine hydrochloride 20 minutes before meals. By October 3, 1939, her 
weight had been reduced to 14434 pounds and she stated she did not seem to 
have much of an appetite as long as she took the capsules. She changed posi- 
tions and has not been seen since. 

Case 4. Mrs. R. B. The case of a 38-year-old housewife with gallstones who, 
while less than 5 feet tall, weighed 168 pounds when first seen on October 6, 
1939. Because of the extremely heavy abdominal wall, and the hazards that 
surgery would entail with such obesity, it was deemed advisable to reduce 
weight before submitting to surgery. Accordingly, she was placed on the usual 
routine of regulated diet, with small doses of thyroid and injections of posterior 
pituitrin. By November 17, 1939, she was complaining of appetite and promptly 
was given %-grain capsules of phenylpropanolamine hydrochloride to be taken 
20 minutes before meals. Without further difficulty she was subsequently 
reduced to 150 pounds. 
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Case 5. Miss K. P. The case of a 44-year-old who for the past year and half 
has been constantly putting on weight. She was first examined March 8, 1939, 
when her weight was found to be 198% pounds. She was placed on a diet of 
1,500 calories and a treatment of 1-grain thyroid 3 times a day, together with 
injections of 1 cubic centimeter obesity pituitrin every 4 days were instituted. 
By May 4, 1939, her weight had been reduced to 176 pounds but she was com- 
plaining of always being very hungry. She was given %-grain capsules of 
phenylpropanolamine hydrochloride and advised to take 1 about 20 minutes 
before each meal. By May 23, 1939, her weight had been reduced to 172 pounds 
and as she stated, “had no appetite.’ By July 16, 1939, she was again com- 
plaining of appetite, her weight at this time having reached 163% pounds. 
She was again given phenylpropanolamine hydrochloride in the same dosage and 
her weight by July 20, 1939, had been reduced to 155 pounds where she was 
satisfied with her condition, and treatment was discontinued. 

Case 6. Mrs. R. S. The case of a 23-year-old who has constantly put on 
weight since her marriage. At the date of her first visit June 20, 1939, she 
weighed 187% pounds. She was placed on a 1,500-calorie diet and was given 
3 grains of thyroid daily and received injections of 1 cubic centimeter pituitrin 
twice weekly. By July 22, 1939, she was complaining of appetite, the diet was 
not satisfying her hunger. She was given a prescription for %-grain capsules 
of phenylpropanolamine hydrochloride and advised to take one 20 minutes be- 
fore each meal. By August 7, 1939, she stated she had no appetite and her 
weight was 171 pounds. 

CONCLUSION 


The fact that it is possible to reduce the patient’s appetite, should not be 
overlooked, in the care of the obese individual. The satisfactory action of 
phenylpropanolamine hydrochloride and its freedom from undesirable side 
actions in the doses required, would seem to make it a drug of choice in treating 
these patients. 
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EXHIBIT 7 


[Service Bulletin, prepared for members of the National Better Business Bureau, Inc., 
New York, N. Y., May 31, 1956] 


Periodical No. 1554 


RECOMMENDED MINIMUM STANDARDS FOR THRE ADVERTISING AND SELLING OF 
ALLEGED WEIGHT-REDUCING Propucts INVOLVING “PLANS” 


In the interest of obviating public deception and in maintaining public confi- 
dence in the integrity of advertising, the National Better Business Bureau rec- 
ommends to mediums that they require advertisers of alleged weight-reducing 
products involving “plans” to meet the following minimum standards as a basis 
for copy acceptability. 

1. Advertising of an alleged weight-reducing product should clearly and con- 
spicuously disclose that use of the product involves a “plan’’ when such is the 
ease. 

2. Advertising of an alleged weight-reducing product for use as a part of 
a plan should not state or imply that use of the product alone will cause weight 
reduction, when such is not a fact. 

3. Advertising of a product for weight reduction which constitutes part of 
a plan or method should clearly reveal that a restricted diet is a part of the plan, 
when such is the case. National Better Business Bureau believes that any broad- 
cast or printed advertisement which fails to disclose this basic fact, conceals 
material information to which the public is entitled. 

4. Advertising of reducing plans calling for adherence to low-calorie diets 
should not represent them as easy or as enabling reducers to eat all you want, 
eat the foods you want, etc. 

5. Advertising should not make appetite-curbing or hunger-appeasing claims 
for substances not generally recognized as possessing those values, unless such 
claims are supported by competent proof in the form of carefully controlled 
clinical studies which establish that : 

(a) obese users of the product are thereby enabled to adhere to the low- 
calorie diet prescribed or essential for weight reduction without experienc- 
ing hunger and its attendant discomforts ; and 

(6) use of the product as prescribed will not be injurious to the health of 
users. 

6. Advertising should avoid exaggerated and deceptive claims of specific 
weight losses within specified periods. 

7. Advertising claims for weight-reducing products and plans should be con- 
sistent with labeling and instructions for use accompanying the product. 


NATIONAL BETTER BUSINESS BUREAU, INC. 


EXHIBIT 8 
AvucGusT 28, 1957. 
Hon. ABE McGrecor Gorr, 
General Counsel, 
Post Office Department, Washington, D. C. 


Dear Mr. Gorr: In examining our transcript in connection with our study 
of Federal enforcement action in the field of weight-reducing remedies, I note 
that you are to furnish the subcommittee, for its record, an opinion concerning 
a suggestion for proposed legislation that would obviate the necessity of proving 
fraudulent intent. To date, we have not received your comments and I would 
very much appreciate it if you could arrange to have them submitted shortly. 

At the time that the Federal Trade Commission appeared, Commissioner 
Anderson was requested to furnish his comments on the following two sugges- 
tions for proposed legislation and upon which the subcommittee would «also 
appreciate your comments: 

1. Shifting the burden of proof to the respondent in false and misleading 
advertising cases involving drugs or other commodities which “may be injurious 
to health.” 

2. Making post-office mail fraud orders res judicata in FTC false and mis- 
leading advertising cases, and similarly with respect to mail-fraud actions where 
FTC had taken the initial action. Among other things, this would prevent 
respondents against whom mail-fraud orders have been obtained from thereafter 
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using the objectionable advertising to solicit over-the-counter sale. It also 
would avoid duplication of effort by the two agencies. This proposal ‘vould 
include conforming the provisions of relevant statutes concerning degree of 
proof. 

Inasmuch as we are very anxious to submit the transcripts for printing at the 
earliest opportunity, we would appreciate your immediate attention to the above 
matters. 

Sincerely yours, 























JEROME S. PLAPINGER, 
Counsel, Legal and Monetary Affairs Subcommittee. 














Post OFFricE DEPARTMENT, 
BUREAU OF THE GENERAL COUNSEL, 
Washington, D. C., September 13, 1957. 











Hon. JEROME S. PLAPINGER, 


Counsel, Legal and Monetary Affairs Subcommittee of the Committee on 
Government Operations, George Washington Inn, Washington, D. C. 

DraR Mr. PLAPINGER: You have requested a suggestion for proposed legisla- 
tion which would obviate the necessity for proving fraudulent intent in the 
enforcement of the fraud order laws. 

Upon further consideration I question the need and advisability of changing 
the provisions of title 39, United States Code, sections 259 and 732, as they 
presently appear in the statute books. However, if the committee wishes to 
consider legislation of the character mentioned, the following language for an 
amendment to said section 259 might be used: 

“In any proceeding before the Post Office Department involving charges of 
fraudulent use of the mails wherein complainant establishes prima facie proof 
of the falsity of the respondent’s advertising representations, it shall be pre- 
sumed that such representations were made with the intention to deceive and 
the burden of proof shall be upon said respondent advertiser to establish absence 
of fraudulent intent.” 

The above suggestion appears to conform to the proposal contained in para- 
graph No. 1 of your letter, except that there is no proposal to limit the amend- 
ment to the sale of “commodities which may be injurious to health.” In fact, 
many commodities may not be directly injurious to health by reason of their 
own composition or pharmacological action but may be injurious in the sense 
that they lull the user into a false feeling of security and postpone proper medi- 
eal attention until the disease being treated has progressed too far for remedial 
treatment. Many other fraudulent schemes within the purview of title 39, 
United States Code, sections 259, 732, do not relate to the sale of nostrums or 
worthless devices, but involve a great variety of other schemes to swindle the 
public. Of course, it should be understood that the language submitted has not 
been cleared with the Bureau of the Budget. 

There is very little duplication of effort by this Department and the Federal 
Trade Commisison. It is doubtful that the proposal contained in paragraph No. 
2 in your letter is needed in any case where a fraud order is issued inasmuch 
as all mail addressed to the company or personal name used would be returned 
to senders stamped “fraudulent.” If another name is used for over-the-counter 
sales by means of the same representations employed in the mail-order business, 
it is possible that a decision on the merits which resulted in a fraud order could 
be declared res judicata but only where the same parties and the same product 
advertised in the same way become the subject of a proceeding before another 
Government agency. This, however, is not a complete solution to the problem 
of protecting the public from frauds. The element of time is important, as your 
subcommittee has recognized. Therefore, if the mails are being extensively used 
to promote fraudulent schemes, and especially where a great number of people 
may be swindled by transient or fly-by-night operators, we seek to “purge the 
mails of the unlawful enterprises” as quickly as we can. Thus, while the De- 
partment avoids institution of proceedings in a case already initiated by another 
agency, there is no apparent reason for delaying issuance of a protective fraud 
order until protracted proceedings by any other agency have been concluded. 

Experience has established the fact the mail-order swindlers fear fraud orders, 
and that many are willing to discontinue use of the mails almost as soon as a 
formal charge of fraud is served upon them. No doubt some of these operators, 
a rather small percentage, try to continue selling their fraudulent preparations 
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or divices through stores. However, it is believed that the vast majority of 
such schemes are liquidated by affidavit agreements to distinconue use of the 
mails. We furnish copies of the executive affidavits to other agencies for such 
use as may be made of them in clearing other trade channels of the illegal 
schemes. Affidavits of discontinuance are not a bar to criminal prosecution. 
They constitute a valuable and relatively inexpensive method of eliminating 
mail fraud and saving the public from damage to both health and pocketbook. 
It is possible, however, that this Department can adopt a policy of not agreeing 
to such disposition of fraud cases where the proprietor of the scheme is known 
to be making over-the-counter sales on the same representations. In such cir- 
cumstances a fraud order may be essential to completely terminate the fraudu- 
lent scheme. Adoption of this policy might discourage or prevent such promo- 
tions as your subcommittee considered in the weight-reducing schemes wherein 
phenylpropanilomine hydrochloride was sold under various names but upon 
much the same representations as a weight reducer both in mail-order promo- 
tions and over-the-counter sales promotion literature. Doubtless there would 
be fewer affidavit agreements to discontinue mail-order schemes and consequently 
there would be more contests which, assuming substantial evidence of fraud, 
would result in fraud orders. More time and money would be devoted to such 
cases and there would be more litigation in the Federal courts. Nevertheless, 
these incidentals would be justified by greater protection to the public. 
Please call upon us if we can be of service to you or the committee. 


ABE MOGREGOR GOFF, 
General Counsel. 


SXHIBIT 9 


List OF ENTERPRISES SELLING OBESITY TREATMENTS INVOLVED IN PROCEEDINGS 
PENDING IN THE Post OFFICE DEPARTMENT 


G. J. Howard Co., Flushing, N.Y. (G. C. 11-8—H. E. 5-72 
Assigned to attorney, May 1, 1957 
Sale of device called magic button for reduction of fat in area of the stomach, 
waist, or hips, ete. 
Complaint issued, May 17, 1957 
Hearing held, July 7, 1957 
Proposed finding due, August 12, 1957 
Slim Line Co. ; Slim Line Company ; Miller & Co.; and the Fleetwood Co., Chicago, 
Ill, (G.C.11-74—H. E. 5-124) 
Assigned to attorney, June 19, 1957 
Sale of preparation Slim Line Tablets for reduction of overweight 
Complaint issued, July 15, 1957 ; filed July 16, 1957 
Hearing set, August 15, 1957 
Davison’s and Davison-Paxon Co., Atlanta, Ga. (G. C. 11-101—H. E. 5-131) 
Assigned to attorney, July 12, 1957 
Sale of preparation Prescription 812 for obesity 
Complaint issued, July 25, 1957 
Hearing set, August 27, 1957 
Otis Laboratories, Inc.; J. L. Preston; and room 8, 2 East Avenue, Larchmont, 
N.Y. (G.C. 1046—H. E. 4-268) 
Assigned to attorney, November 29, 1956 
Sale of E. E. D. R. tablets, for reduction of overweight 
Complaint issued, December 6, 1956 
Hearing held March 19 and 20, 1957, and April 4, 1957 
Proposed findings due, August 7, 1957 
Sunset House, Los Angeles, Calif. (G.C. 10-72) 
Assigned to attorney, December 19, 1956 
Sale of weight reducer devices and other things 
Letter written to respondent, February 11, 1957 
Nature Food Centres, Cambridge, Mass. (G. C. 11/133-H. E. 5/ 
Assigned to attorney, July 31, 1957 
Sale of Meltabs for treatment of obesity 
Complaint issued, July 31, 1957 
Hearing set for August 30, 1957 
Deltron Formula, Brooklyn, N. Y. (G. C, 11/135-H. E. 5/137) 
Assigned to attorney, July 31, 1957 
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Sale of Deltron Formula for treatment of obesity 
Complaint issued July 31, 1957 
Hearing set for August 20, 1957 
The Ernst Kern Co., Detroit, Mich. (G. C. 11/136—H. E. 5/136) 
Assigned to attorney, July 31, 1957 
Sale of Prescription 812 for treatment of obesity 
Compiaint issued, July 31, 1957 
Hearing set for August 28, 1957 
Fisk Research, Inc., New York, N. Y. (G. C. 10/250—H. E. 5/67) 
Assigned to attorney, April 24, 1957 
Sale of N. D.—17, a preparation for treatment of obesity 
Complaint issued, May 8, 1957 
Affidavit, July 24, 1957 
Phenylpropanolamine HCL (propadrine) 25 mgm.; sodium caseinate 1 
gr.; dextrose, 1 gr. (3 times daily) 
Alleghany Pharmacal Corp., New York, N. Y. (G. C. 10/1838—H. E. 5/68) 
Assigned to attorney, March 15, 1957 
Sale of preparation Hungrex for treatment of obesity 
Complaint issued, May 13, 1957 
Affidavit, July 17, 1957 
25 mg. phenylpropanolamine hydrochloride (propadrine) (3 times daily) 
North American Stevens, Inc., New York, N. Y. (G. C. 10/139—H. E. 5/13) 
Assigned to attorney, January 31, 1957 
Sale of wonder drug for treatment of obesity 
Complaint issued, February 11, 1957 
Affidavit, May 14, 1957 
Phenylpropanolamine hydrochloride, 10 mgms; vitamin C (ascorbic acid), 
60 mgms.; vitamin B-1, 1 mgm., vitamin, B—12, 0.5 megms.; caffeine, 80 
mgms. (3 times daily) 
Wonder Drug Corp., New York, N. Y. (G. C. 10/223—H. E. 5/61) 
Assigned to attorney, April 5, 1957 
Sale of regimen-tablets for treatment of obesity 
Complaint issued, May 7, 1957 
Affidavit, June 24, 1957 
Three different tablets; green tablets containing various vitamins and 
minerals (vitamins D, Bl, B2, B6, C, Niacinamide, calcium panto- 
thenate, diastase of malt, and Benzocaine: yellow tablets, containing 
phenylpropanolamine hydrochloride (25 mg. per tablet), caffeine alkaloid 
anhydrous, iron (ferrous sulfate), potassium iodine, copper (cupric sul- 
fate), and manganese sulfate; pink tablets, containing ammonium chlo- 
ride (0.648 gm. per tablet) 
Formula X-—42 and DROF Industries, New York, N. Y. (G. C. 11/83—H. E. 
5/117) 
Assigned to attorney, June 27, 1957 
Sale of Formula X—42, a preparation for treatment of obesity 
Complaint filed, July 3, 1957 
Fraud order issued, July 31, 1957 
Dextrose (simple sugar)—one teaspoon in water before main meal 
Digest Pharmacal Corp., New York, N. Y. (G. C. 10/9—H. E. 4/248) 
Assigned to attorney, October 26, 1957 
Sale of Digest, a sensational reducing development 
Complaint filed, November 5, 1956 
Affidavit, June 24, 1957 
Contains multiple vitamin-mineral preparation, ammonium chloride, lect- 
thin, and benzocaine 
Tranzform, Inc., Hoboken, N. J. (G. C. 10/48) 
Assigned to attorney, November 30, 1956 
Sale of Deluxe Electric-Tranzform Bulge Massager 
ducing devices 
Compromised by letter of agreement 


, and various other re- 


Five devices—electric bulge massage, chin strap, reducing girdles, home 
steam bath units, and a plastic siim suit 
HOBI, Flushing and New York, N.Y. (G. C. 10/154—H. E. 5/19) 
Assigned to attorney, February 14, 1957 
Sale of device called Shoo for reducing fat legs 
Complaint filed, February 28, 1957 
Affidavit, April 16, 1957 


Kiastic strap device, designed to Lold the ankles and legs while exercising 
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Wallace Reducing Records, Chicago, Ill. (G. C. 9/114—H. E. 4/191) 
Assigned to attorney, June 21, 1956 
Sale of so-called Wallace Records for reducing 
Complaint filed, July 9, 1956 
Affidavit, August 17, 1956 
Series of musical exercise records for reducing 





CXHIBIT 10 


[Post Office Department, Washington, D. C. Information Service, feature release, May 
12, 1957] 


RELEASE No. 90 


Postmaster General Arthur E. Summerfield said today use of the mails to 
promote medical quackery is at the highest level in history. 

Reports from Chief Inspector David H. Stephens, Mr. Summerfield said, show 
medical frauds today are more lucrative than any other criminal activity. 

“In an era when wonder drugs and great advances in surgery and legitimate 
medicine have produced true medical miracies, it’s puzzling that so many people 
in all walks of life pay big money for frauds,” the Postmaster General com- 
mented. 

So far this year, postal inspectors have prepared cases for consideration by 
the Department’s General Counsel which, conservatively, represent an annual 
loss to the public of $50 million. 

Under Federai statutes, postal inspectors are charged with investigating any 
fraudulent activity in which the United States mails are used. The most 
prominent fraudulent activity conducted through the mails today is in the field 
of fake medical cures. 

“Promoters and quacks are so persistent, a unit of inspector specialists is 
needed in Washington to coordinate investigations of these rackets,” Mr. Sum- 
merfield said. 

In addition to handling public complaints, received by the thousands, in- 
spectors obtain materials offered and submit them for extensive examination by 
medical and chemical experts. The Department has a working agreement un- 
der which it contributes to the salary and expenses of doctors and chemists em- 
ployed by the Food and Drug Administration for this purpose. 

They make tests and examinations to determine whether medical materials and 
devices offered through the mails are misrepresented. 

If the evidence indicates that formal action should be undertaken, a complaint 
setting forth charges of fraudulent misrepresentation is filed with the Chief 
Hearing Examiner. 

The promoter is named respondent, and arrangements made for him to appear 
with his attorneys at a formal hearing at which both sides of the case are heard 
on record. 

If fraudulent use of the mails is proven, a fraud order is issued for the Post- 
master General by Post Office Department General Counsel Abe Goff. 

When a fraud order is issued, a promoter can receive no funds through the 
mail, and for all practical purposes his operations are shut off. All mail sent to 
him is returned to sender marked “Fraudulent,” except that which on its face is 
clearly not connected with the unlawful enterprise. 

In the past 12 months, 46 fraud orders have been issued in medical fraud cases. 

“However,” Mr. Summerfield continued, “rather than attempt to defend the 
indefensible, 106 persons or firms signed stipulations agreeing to discontinue 
their questionable enterprise. These phony schemes altogether were known to be 
taking in at least $225,000 daily. Is it any wonder new frauds spring up every 
day?” 

In addition to administrative action in cases involving fraud, postal inspectors 
also present cases to United States attorneys for consideration of ¢riminal 
prosecution. 

If the United States attorney agrees that there is a basis for criminal prosecu- 
tion, he will present the evidence to a Federal grand jury and if indictment is 
returned the case will be set for trial. 
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In these circumstances, the postal inspectors lend technical assistance and 
contribute extensive evidence. 

The conviction rate in such cases going to trial is very high, about 99 percent. 

Some of the medical frauds most common today, in order of popularity, are 
“dietless” reducing schemes, sure cures for cancer, arthritis, skin trouble, bald- 
ness and lost manhood. Bust development gimmicks are also on the best-seller 
lists. 

In recent years, the style in cancer cures has been in devices that allegedly 
contain atomic material or that are electronic. 

Usually these will be sold for hundreds of dollars, and will consist of impressive 
claptrap devices, such as flashing light bulbs, ticks and buzzes. Other styles in 
atomic medicines call for vials of water, olive oil, etc., supposed to contain atomic 
curatives. 

These are often offered for arthritis, rheumatism and for many other afflictions. 

“Unfortunately,” Chief Inspector Stephens notes, “the prosecution of the ghouls 
who trade on hopes of the desperately ill often cannot be successfully prosecuted 
because the patients who are the chief witnesses die before the case is called up 
in court.” 

Many bust development gadgets still bring in large amounts of money to pro- 
moters. These usually consist of useless suction cup devices, creams, lotions, 
tablets, and exercises. 

One such device for milady was a set of ordinary 2-pound dumbbells painted 
a dainty blue and adorned with pink ribbons. 

In a related fraud, an elastic-band exercise, somewhat similar to an inex- 
pensive garter, has been selling for fancy prices through the mails, on the claim 
that it will create elegant legs. 

People in all walks of life still apparently believe there are great therapeutic 
values in wearing common metals (bought at uncommon prices). One device 
is an “electric” bracelet, an ordinary band of copper which supposedly sets up 
“alternating currents” in the body to “cure” arthritis, neuritis, ete. 

Another best seller of the medical quacks is so-called medical aids for loss 
of manhood. High-priced pills or salves are usually made up of material obtain- 
able in drugstores at small cost. 

“Typical of the ingenuity of these promoters,” Chief Inspector Stephens relates, 
“a scheme operated today from outside the United States is making a lot of 
money advertising in mail circulars a section of dry tree root about the size of a 
pencil, for $15. An inch of this root soaked in a bottle of liquor for 7 days is said 
to provide a sure cure for impotency.” 

Big moneymakers for the quacks are so-called cures for baldness. These usu- 
ally are a liquid, cream, or tonic. Postal inspectors find not only are such prepa- 
rations useless for growing hair, but they are often laden with bacteria and can 
cause infection. Inspectors have noted a strange coincidence. Almost all pro- 
moters of cures for baldness are, themselves, extremely bald. 

Reducing schemes are perhaps the most lucrative of medical frauds today. 
Products are sold at high prices through representations making outlandish 
claims of weight reducing. Material that swells in the stomach, medicated 
chewing gum, or pills are offered with the implication that proper diet, the only 
known remedy, is unnecessary. The pills offered in a current promotion are 
guaranteed to curb the appetite. Massive doses of the pills given in tests have 
had no reaction whatsoever. Nonetheless, a gullible public buys them in quantity. 

Several weight-reducing promotions currently under investigation are grossing 
between $2 million and $3 million a year. 

In addition to the actual loss involved in medical frauds, and the untimely 
deaths of persons with serious illness who pinned their hopes on useless quackery, 
Postmaster General Summerfield pointed out that the medical quacks are flooding 
homes and offices with offensive advertising relating to their products. 

First-class letters under seal are not subject to postal inspection and the Post 
Office Department is limited in what it can do to prevent such mail going into 
homes, until the mail quacks are discovered and put out of business, Mr. Sum- 
merfield pointed out. 

“However,” he added, “the citizen can help protect himself and others by report- 
ing suspected mail frauds and turning the matter received in the mails over to the 
postmaster or postal inspector. Such reports are welcome and are promptly 
investigated.” 
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EXHIBIT 11 
Post OFFICE DEPARTMENT 
Washington 25, D. C. 
RULES OF PRACTICE IN PROCEEDINGS UNDER THE ADMINISTRATIVE PROCEDURE ACT 
(5 U. 8S. Code 1001 et seq.) 


Amended effective May 17, 1954 

Sec. Sec. 
201. Scope of Rules. 201.15 Hearings. 
201.: Offices, Business Hours. 201.16 Evidence. 
201.3 Informal Dispositions. 201. Subpenas. 
201. Formal Proceedings—Complaints. 201.18 Witness Fees. 
201.: Notice of Hearing. 201.1 Depositions. 
201. Service of Complaint and Notice of 201.: Transcripts. 

Hearing. 201.3 The Record. 
201. Appearances. 201.3 Proposed Findings and Conclusions. 
201. Admission to Practice. 201.2% Hearing Examiner’s Decision. 
201. Filing Documents. 201.: Appeal from Initial Decision. 
201. Answers. 201.25, Final Orders. 


( 
S011 Compromises. 201.26 Public Information, 

201.12 Amendment of Pleadings. 201. Applications for Modification or Rev- 
201.13 Continuances and Extensions. ocation of Orders. 

201.14 Hearing Examiners. 

§ 201.1 Scope of Rules. The rules of practice in this subpart shall be ap- 
plicable in all proceedings before the Post Office Department wherein the adjudi- 
cation is required by the Administrative Procedure Act (5 U.S. C. 1001 et seq.) 
to be determined on the record after opportunity for an agency hearing. These 
Revised Rules shall not apply to cases instituted under Rules of Practice in 
effect prior to the promulgation hereof. 

§ 201.2 Offices, Business Hours. The offices of all officials and employees men- 
tioned in these rules are located at 12ta and Pennsylvania Avenue, N. W., Wash- 
ington 25, D. C., and are open for the transaction of business each business day, 
except Saturday, from 8:45 A. M. to5:15 P. M. 

§ 201.3 Informal Dispositions. The provisions of this subpart hereinafter 
appearing shall not preclude the informal disposition of any matter within the 
scope of this subpart (§ 201.1), either before or after the filing of a complaint 
(§ 201.4), where time, the nature of the proceeding, and the public interest 
permit. 

§ 201.4 Formal Proceedings—Complaints. Whenever the Assistant General 
Counsel, Fraud Division, of the Post Office Department shall have reason to be- 
lieve that any person or concern is using the mails in any manner requiring ad- 
ministrative action, where the authorized action is reqiured by the Administra- 
tive Procedure Act to be taken only after opportunity for agency hearing, he 
shall prepare and file with the Docket Clerk a complaint which shall name the 
person or concern involved; state the legal authority and jurisdiction under 
which the proceeding is initiated; state the facts in a manner sufficient to 
enable the person or concern named therein to make answer thereto; and rec- 
ommend the issuance of an appropriate order. The person or concern so named 
in the complaint shall be known as the respondent. 

§ 201.5 Notice of Hearing. Upon filing the complaint the Chief Hearing Ex- 
aminer shall issue a notice of hearing. Said notice of hearing shall contain the 
date and place of hearing, the date upon which answer to the complaint may be 
filed, the name of the hearing examiner to whom the case has been assigned and 
a reference to the effect of failure to file answer. 

§ 201.6 Service of Complaint and Notice of Hearing. (a) The Chief Hear- 
ing Examiner shall cause a duplicate original of the notice of hearing and a copy 
of the complaint to be transmitted to the postmaster at any office of address of 
the respondent or to the Inspector in Charge of any Division in which the re- 
spondent is doing business which shall be delivered to the respondent or his agent 
by said postmaster or a supervisory employee of his post office or a post office in- 
spector. A receipt acknowledging delivery of the notice shall be secured from the 
respondent or his agent, which receipt shall be forwarded to the Docket Clerk, 
Division of Hearing Examiners, Room 5117, New Post Office Department Build- 
ing, Washington 25, D. C., and shall become a part of the record in the case. 

(b) In the event that no person can be found upon whom service of the notice 
of hearing and the complaint can be effected pursuant to paragraph (a) of this 
selection, or in the event of the refusal of the respondent or his agent to execute 
the receipt provided for by paragraph (a) of this section, the notice of hearing 
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may be delivered in the usual manner with other mail addressed to the respond- 
ent, and a statement to that effect showing the time and piace of such delivery 
shall be made and signed by the postal employee who so delivered the notice of 
hearing, which statement shall be forwarded to the Docket Clerk and shall 
constitute prima facie evidence of service of the complaint and notice of hearing. 

§ 201.7 Appearances. (a) A respondent may appear and be heard in person 
or by attorney. A partnership may appear and be represented by a member 
thereof or by attorney. A corporation or association may appear by a duly 
authorized officer or by attorney. 

(b) An attorney representing a respondent must file with the Docket Clerk 
a written authorization from the respondent to represent him in the proceeding, 
prior to any participation therein. 

(c) Where a respondent is represented by a duly authorized attorney the 
service of all subsequent pleadings, notices and other papers shall be effected by 
mailing the same to his attorney at the post office address stated in his written 
authorization. 

(d) Prompt notice of change of attorneys must be filed. 

§ 201.8 Admission to Practice. Attorneys appearing in behalf of respondents 
shall be required, prior to such appearance, to obtain permission to practice before 
the Post Office Department in accordance with the “Procedure Governing the 
Admission of Attorneys to Practice before the Post Office Department” (Subpart 
A of Part 202 of this chapter) : Provided, That the hearing examiner may waive 
this requirement when in his discretion the circumstances so warrant. Upon 
request the General Counsel will furnish an applicant a copy of the rules of 
admission to practice. 

§ 201.9 Filing Documents for the Record. (a) All Pleadings, motions, orders 
and other documents filed for the record shall be delivered to the Docket Clerk 
who shall cause the same to be recorded and filed, and copies thereof delivered 
to the assigned hearing examiner and to all parties to the proceeding. 

(b) Four copies of all such documents must be submitted, except as otherwise 
provided in this subpart, or as ordered by the hearing examiner. One copy shall 
be signed as the original. 

(c) Such documents shall be dated and shall state the docket number and title 
of the proceeding. Any pleading or other document required by order of the 
assigned hearing examiner, to be submitted or filed by a specified date, shall be 
delivered to the Docket Clerk on or before such date. The date of filing shall 
be entered thereon by the Docket Clerk. 

§ 201.10 Answers. (a) The original and three copies of the respondent’s 
answer shall be filed with the Docket Clerk on or before the date fixed for the 
filing thereof in the notice of hearing. 

(b) The answer shall contain a concise statement admitting, denying or ex- 
plaining each of the allegations set forth in the complaint. 

(c) Any facts alleged in the complaint which are expressly admitted or not 
denied in the answer may be considered as proved, and no further evidence in 
respect of such facts need be adduced at the hearing. 

(d) The answer shall be signed personally by an individual respondent, or, 
in the case of a partnership by one of the partners, or, in the case of a corpora- 
tion or association, by a responsible officer thereof. 

(e) The answer shall set forth the respondent’s address and the name and 
address of his attorney, if he is so represented. 

(f) The respondent must state in his answer whether he will or will not 
appear at the hearing either in person or by attorney. 

(g) If the respondent fails to deliver his answer to the Docket Clerk within 
the time specified in the notice of hearing, he shall be deemed to be in default, 
to have admitted the allegations of the complaint, and to have waived hearing 
and further procedural steps. The order recommended in the complaint may 
thereafter be issned without further notice to the respondent. 

§ 201.11 Comprises. (a) Where time, the nature of the proceeding, and 
the public interest permit, respondents may, prior to the time specified for 
the filing of the answer, make application to the Assistant General Counsel, 
Fraud Division, for a compromise or settlement of any proceeding instituted 
under this subpart. The making of such application shall not affect the re- 
quirement that the answer be filed within the time specified. 

(b) In proceedings wherein the complaint recommends the issuance of an 
order under Sections 255, 259, or 259a of Title 39, U. S. Code, respondents may, 
pursuant to the provisions of paragraph (a) of this section, make application 
to the Assistant General Counsel, Fraud Division, specifically for the suspension 
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of further proceedings by the filing of an affidavit providing for the discon- 
tinuance and abandonment of the use of the mails in the conduct of the enter- 
prise alleged in the complaint to be unlawful. 

§ 201.12 Amendment of Pleadings. An amendment of a pleading may be 

offered by any party at any time prior to the close of the hearing. Amendments 
proposed prior to the hearing should be filed with the Docket Clerk and there- 
after with the hearing examiner. 
§ 201.13 Continuances and Hetensions. Applications for continuances of the 
hearing, and for extensions of time to file formal documents which are made 
prior to the filing of the initial decision, shall be filed with the Docket Clerk who 
shall transmit the same to the assigned Hearing Examiner. Continuances and 
extensions will be granted only for substantial cause shown, and then only for a 
short period. 

Applications for extensions of time to file appeal briefs or other documents 
in support of any appeal from the Hearing Examiner’s initial decision shall be 
delivered to the Docket Clerk who shall request a ruling thereon from the duly 
authorized Departmental officer and shall promptly notify the applicant of the 
granting or denial thereof as he shall direct. 

§ 201.14 Hearing Eraminers. (a) Hearing examiners, one of whom shall be 
designated as the Chief Hearing Examiner, shall be appointed and qualified pur- 
suant to Section 11 of the Administrative Procedure Act, 5 U. 8. C. 1010. Each 
proceeding instituted under this subpart shall be assigned to a hearing examiner 
by the Chief Hearing Examiner before the notice of hearing is issued. 

(b) With respect to any proceeding assigned to him, a hearing examiner shall 
have the following authority, to: 1. Administer oaths and affirmations. 2. Exam- 
ine witnesses where necessary for clarity of the record. 3. Rule upon offers of 
evidence subject to the limitations thereon provided by these rules. 4. Rule upon 
offers of proof. 5. Receive oral and documentary evidence for the record. 
6. Grant or deny applications for the taking of depositions in accordance with 
these rules. 7. Regulate the course of the hearing, maintain discipline and de- 
corum and exclude from the hearing any person found to be guilty of contemptuous 
conduct. 8. Require the filing of memoranda of law and presentation of oral argu- 
ment with respect to any question of law upon which an examiner is required to 
rule during the course of the hearing. 9. Hold conferences for the settlement or 
simplification of issues by consent of the parties. 10. Dispose of procedural re- 
quests and similar matters. 11. Make initial decisions in conformity with the Ad- 
ministrative Procedure Act as hereinafter set forth in this subpart. 

(c) All orders issued by the hearing examiners with respect to matters before 
them shall be filed by them with the Docket Clerk. The Docket Clerk shall cause 
copies thereof to be served upon the appropriate parties to the proceeding. 

§ 201.15 Hearings. (a) Hearings are held in Room 3237, Post Office Depart- 
ment, Washington 25, D. C., and in such other locations as may be designated 
by the hearing examiner. 

(b) Not later than the date fixed in the notice of hearing for the filing of re 
spondent’s answer, application may be filed with the Docket Clerk by any party 
to a proceeding requesting that a hearing be held to receive evidence on behalf of 
the applicant at a place other than that designated for hearing in the notice 
thereof. In support of such application the-applicant shall submit under oath or 
affirmation a statement outlining the evidence to be offered in such location; the 
relevancy thereof; the names and addresses of the witnesses who will testify ; 
and the reasons why such evidence cannot be produced at Washington, D.C. The 
hearing examiner shall grant or deny such application having due regard for the 
convenience and necessity of the parties to the proceeding or their representa- 
tives. 

§ 201.16 Evidence. (a) Except as otherwise provided in the rules of practice 
in this subpart, the rules of evidenee governing civil proceedings in matters not 
involving trial by jury in the courts of the United States shall govern: Provided 
however, That such rules may be relaxed to such extent as the hearing examiner 
may deem proper to insure an adequate and fair hearing. Irrelevant, immaterial, 
or repetitious evidence shall be excluded by the hearing examiner. 

(b) The testimony of witnesses shall be under oath or affirmation and wit- 
nesses shall be subject to cross-examination. 

(c) Agreed statements of fact may be received in evidence. 

(d) Upon motion duly made at the hearing, official notice or knowledge may be 
taken of all matters of which judicial notice or knowledge may be taken by the 
Federal Courts. 

(e) Medieal or other scientific books or essays will not be admitted in evidence 
in lieu of oral expert testimony. 
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(f) Affidavits containing opinions or statements of an affiant will not be 
received in evidence, except as provided by (h) hereof. 

(zg) Testimonials will not be received in evidence of the efficacy or quality of 
any product or thing sold through the mails. 

(h) The written statement of a competent witness may be received in evi- 
dence provided that such statement is relevant to the issues, and provided further 
that the witness whose statement is offered shall testify under oath at the hearing 
that the statement is in all respects true, and, in the case of expert witnesses, that 
the statement correctly states his opinion or knowledge concerning the matters in 
issue. 

(i) Objections to the admission of evidence shall include a brief statement of 
the grounds thereof. Formal exceptions to the rulings of the hearing examiner 
are unnecessary. 

(j) At any time prior to the filing of his initial deciston, the hearing examiner 
may, for good cause shown, reopen the case for the reception of further evidence. 

§ 201.17 Subpenas. The Post Office Department is not authorized by law to 
issue subpenas requiring the attendance or testimony of witnesses. 

§ 201.18 Witness Fees. The Post Office Department is not authorized by law 
to pay witness fees or expenses to witnesses for a respondent. 

§ 201.19 Depositions. (a) Not later than the date fixed in the notice of hear- 
ing for the filing of respondent’s answer, application may be filed with the Docket 
Clerk by any party to a proceeding for the taking of testimony by deposition. In 
support of such application the applicant shall submit under oath or affirmation 
a statement setting out the reasons why such testimony should be taken by de- 
position; the time when, the place where, and the name and address of the 
witness whose deposition is desired; the subject matter concerning which the 
witness is expected to testify; the relevancy thereof; and the name and address 
of the person before whom the desposition is to be taken. 

(b) If the application be granted, the order for the taking of the deposition 
will specify the time and place thereof, the name of the witness, the person 
before whom the deposition is to be taken and any other necessary information. 

(c) The testimony of the witness shall be reduced to writing and shall be 
subscribed by the witness and certified in the usual form by the deposition officer, 
and shall be filed as directed in the order. 

(d) At the hearing the deposition may be offered in evidence by the party 
at whose instance it was taken and, if not so offered, may be offered in whole or in 
part by the adverse party. If the deposition is not offered and received in evi- 
dence, it shall not be considered as a part of the record in the proceeding. The 
admissibility of depositions or parts thereof shall be governed by the rules of 
evidence. 

(e) The party on behalf of whom the deposition is taken must pay all fees 
required to be paid to witnesses and deposition officer, and must provide an 
original and one copy of the deposition for the official record and must serve one 
copy upon the opposing party. 

(f) Within the United States or within a territory or insular possession, sub- 
ject to the Dominion of the United States, depositions may be taken before an 
officer authorized to administer oaths by the laws of the United States or of the 
place where the examination is held. Within a foreign country, depositions may 
be taken before a Secretary of an Embassy or Legation, Consul General, Vice 
Consul or Consular Agent of the United States, or any other person designated 
in the order for the taking of a deposition. 

(g) If the parties so stipulate in writing, filed with and approved by the 
hearing examiner, depositions may be taken before any person, at any time or 
place, upon any notice, and in any manner, and when so taken may be used 
as other depositions. Except by stipulation, no deposition shall be taken before 
a person who is a party or the privy of a party, or a privy of any counsel of a 
party, or who is financially interested in the proceeding. 

(h) Depositions may also be taken and submitted on written interrogatories 
in substantially the same manner as depositions taken by oral examination, 
When a deposition is taken upon written interrogatories and cross-interroga- 
tories, none of the parties shall be present or represented, and no person, other 
than the witness, a stenographic reporter, and the officer shall be present at the 
examination of the witness, which fact shall be certified by the officer, who shall 
propound the interrogatories and cross-interrogatories to the witness in their 
order and reduce the testimony to writing in the witness’s own words. 

§ 201.20 Transcript. (a) Hearings shall be stenographically reported by a 
eontract reporter of the Post Office Department under the supervision of the 
assigned hearing examiner, No oral argument upon any matter shall be in- 
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cluded in the transcript unless ordered by the hearing examiner. A transcript 
of said report shall be a part of the record and the sole official transcript of 
the proceeding. Copies of the transcript shall be supplied to the parties to the 
proceeding by the reporter at rates not to exceed the maximum rates fixed 
by contract between the Post Office Department and the reporter. Copies of 
parts of the official record other than the trauscript may be obtained by the 
respondent from the reporter upon the payment to him of a reasonable price 
therefor. 

(b) Changes in the official transcript may be made only when they involve 
errors affecting substance and then only in the manner herein provided. No 
physical changes shall be made in or upon the official transcript, or copies 
thereof, which have been filed with the record. Within 10 days after the re- 
ceipt by any party of a copy of the official transcript, or any part thereof, he 
may file a motion requesting correction of the transcript. Four copies of said 
motion shall be delivered to the Docket Clerk, who shall cause same to be re- 
corded and filed. Opposing counsel shall notify the hearing examiner in writing 
of his concurrence or disagreement with the requested corrections. There- 
after, the hearing examiner shall by order specify the corrections to be made in 
the transcript. The hearing examiner on his own initiative may order correc- 
tions to be made in the transcript with prompt notice to the parties of the pro- 
ceeding. Any changes ordered by the hearing examiner other than by agree- 
ment of the parties shall be subject to objection and exception. 

(c) In proceedings in which the respondent, having made answer, fails to 
appear at and participate in the hearing, the hearing examiner may, in lieu of a 
verbatim transcript, prepare and certify a summary of the proceedings and the 
testimony of the witnesses appearing for the Government, identifying therein 
documentary evidence received. 

§ 201.21 The Record. The transcript of testimony or summary of proceed- 
ings and testimony together with all pleadings, orders, exhibits, briefs, and other 
documents filed in the proceeding, shall constitute the official record of the 
proceeding. 

§ 201.22 Proposed Findings and Conclusions. (a) Each party to a pro- 
ceeding, except those who fail to answer the complaint or having answered fail 
to appear at the hearing, may submit proposed findings of fact, conclusions of 
law and supporting reasons, provided, however, that the hearing examiner may 
require parties to any proceeding to submit proposed findings of fact and con- 
clusions of law and supporting reasons. 

(b) The hearing examiner shall specify the date within which such pro- 
posed findings of fact, conclusions of law and supporting reasons must be sub- 
mitted by the parties. If not submitted by such date they will not be included 
in the record or given consideration unless additional time is allowed. 

(c) The hearing examiner may require the parties to submit orally or in 
writing proposed findings of fact and conclusions of law and argument in support 
thereof before the close of the hearing. 

(d) Except when made before the close of the hearing, proposed findings of 
fact shall be set forth in serially numbered paragraphs and shall state with 
particularity all evidentiary facts in the record (with appropriate citations to the 
transcript or exhibit relied upon) supporting the conclusions proposed by the 
party filing same. Each proposed conclusion shall be separately stated. 

§ 201.28 Hearing Examiner’s Decision. (a) Where the respondent, having 
filed answer, fails to appear at the hearing, the hearing examiner shall receive 
such proof as he may deem proper in support of the allegations of the complaint, 
and shall make and file a decision from which there is no appeal. The order 
recommended in the complaint may, in such circumstances, be issued without 
further notice to the respondent. 

(b) The hearing examiner may render an oral intial decision at the close 
of the hearing if the nature of the case and the public interest so warrant. 
Otherwise, he may render such initial decision at a later date as hereinafter 
provided. 

(c) After the date specified by order of the hearing examiner for the filing 
of proposed findings of fact, conclusions of law and supporting reasons pursuant 
to the provisions of § 201.22 of this subpart, the hearing examiner shall make and 
file with the Docket Clerk an initial decision which shall become the final decision 
unless an appeal therefrom is perfected in the manner provided in § 201.24 of this 
subpart. 

(d) The initial decision of the hearing examiner shall include findings and 
conclusions with the reasons therefor upon all the material issues of fact, law or 
discretion presented on the record, and the appropriate order or denial thereof. 
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(e) The Docket Clerk shall cause a copy of the hearing examiner's initial de- 
cision to be served upon each party who participated in the hearing. 

§ 201.24 Appeal from Initial Decision. (a) Any party of record in a pro- 
ceeding, except those who failed to answer the complaint or having answered 
fail to appear at the hearing, may file a notice of intention to appeal to the 
Deputy Postmaster General in cases commenced prior to his Order No. 55628, 
dated May 17, 1954, or to the General Counsel for the Post Office Department 
in cases commenced after that date, and said appeal shall be made in accordance 
with paragraph (b) hereof and succeeding paragraphs of this subpart. 

(b) A notice of appeal must be filed by the respondent with the Docket Clerk 
within ten days from the date of mailing to the respondent of a copy of the 
initial decision, and by the Assistant General Counsel within ten days from 
the date a copy of such decision is transmitted to him in the usual way. If an 
initial decision is rendered orally by the hearing examiner at the close of the 
hearing, he may then orally give notice to the parties participating in the hear- 
ing of the time limit within which notice of appeal must be filed. Such time 
limit shall in no case exceed 10 days from the time of the aforesaid service upon 
or notice to such parties. 

(c) A brief on appeal shall contain the following matter in the order indi- 
cated below. Matter which is not presented in a brief will not be considered 
on appeal. 

(1) A subject index of the matters presented, with page references; a table 
of cases (alphabetically arranged) ; list of statutes and text books cited with 
page references. 

(2) A concise abstract or statement of the case. 

(3) Exceptions to specific findings and conclusions of fact (or parts thereof), 
or conclusions of law or discretion in the initial decision ; exceptions to the fail- 
ure of the initial decision to include other findings or conclusions of fact, law 
or discretion, and exceptions to any prejudicial error in procedure. 

Exceptions may also set forth proposed findings of fact, conclusions of law 
or discretion, together with a proposed order with a request that they be sub- 
stituted for and adopted in place of those to which exception is taken, with 
specific reference to the parts of the record and the legal or other authorities 
relied upon. 

(4) Argument clearly setting forth points of fact and of law relied upon in 
support of each exception taken, together with specific references to the parts 
of the record and the legal or other authorities relied upon. 

(d) Where proposed findings of fact, conclusions of law and supporting rea- 
sons have been submitted to the hearing examiner in the manner provided in 
§ 201.22 of this subpart, appeals shall be based on and limited to matters which 
have been presented to the hearing examiner therein. 

(e) Upon the filing of a notice of appeal the assigned hearing examiner will 
notify the parties when briefs and replies thereto, may be filed. The time to 
file briefs will be extended only for good cause shown. If the appeal brief is 
not filed within the time prescribed, the party so defaulting will be deemed to 
have abandoned the appeal and as to such party the matter will proceed as 
though notice of appeal had not been filed. 

(f) The original and three copies of all briefs shall be filed with the Docket 
Clerk. 

(g) Unless leave be granted, no brief shall exceed 50 printed or 100 type 
written pages. 

(h) If and when an appeal is perfected by the filing of required appeal docu- 
ment pursuant to these rules, the Docket Clerk shall promptly transmit the 
record of the proceedings to the Deputy Postmaster General in cases com- 
menced prior to the issuance of his Order No. 55628, dated May 17, 1954, and to 
the General Counsel for the Post Office Department in cases commenced there- 
after, as the officer duly authorized to render the Departmental decision for the 
Postmaster General, who shall make and sign such decision and deliver same 
to the Docket Clerk. 

§ 201.25 Final Orders. (a) Copies of the final decision and order shall be 
incorporated in the record of the proceeding. The Docket Clerk shall cause the 
order to be published in the Postal Bulletin and transmitted to such postmasters 
and other officers and employees of the postal service as may be required to put 
the provisions of said order into effect. 

(b) Copies of the decision and order shall be promptly served upon each party 
to the proceeding. 
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§ 201.26 Public Information. Copies of all final opinions or orders, except 
those required for good cause to be held confidential and not cited as precedents, 
shall be available for public inspection in the Division of Hearing Examiners 
during regular office hours. 

§ 201.27 Application for Modification or Revocation of Orders. (a) Any 
party against whom an order has been issued may file with the Docket Clerk an 
original and three copies of an application for modification or revocation there- 
of. Said application shall set forth the grounds upon which it is based; must 
contain a statement to the effect that the unlawful enterprise against which the 
order is directed is no longer being conducted under the name or names specified 
in the order of any other name and that the unlawful scheme will not be re- 
sumed in the future under such names or any other names; and it must be 
sworn to by the applicant. 

(b) The Assistant General Counsel, Fraud Division, shall make written reply 
to the application. 

(c) A copy of the Assistant General Counsel’s reply to such application shall 
be delivered to the applicant by the Docket Clerk. Thereafter an order grant- 
ing or denying such application will be issued. 


DELEGATION OF AUTHORITY 


By the Deputy Postmaster General to the Solicitor for the Post Office Depart- 
ment, Postmaster General’s Order No. 55628, dated May 17, 1954. 

Pursuant to the authority of section 1(b) of Reorganization Plan No. 3 of 1949 
(63 Stat. 1066) and of Postmaster General Order No. 55507 dated January 13, 
1954, there is hereby delegated to the Solicitor (including the Acting Solicitor) 
for the Post Office Department— } 

1. Authority to execute and exercise in his own name the powers, functions 
and duties conferred upon the Postmaster General by Sections 255, 256, 257, 259, 
259a and 732 of Title 39, United States Code. 

2. Authority to modify, suspend or rescind any action heretofore taken (includ- 
ing any order issue) or which hereafter may be taken by the Solicitor pursuant 
to the powers, functions, authority and duties conferred upon the Postmaster 
General by the Sections of Title 39, U. S. Code, set forth in paragraph No. 1 
above. 

3. Authority to publish, revise or amend the Post Office Department Rules of 
Practice governing proceedings under the Administrative Procedure Act (5 U. 8. 
Code 1001-1011). 

Decisions of the Solicitor made under the authority of this order shall be the 
final agency decision except that the Solicitor may refer any proceeding to either 
the Postmaster General or the Deputy Postmaster General for final decision. 

Paragraph “1” of Postmaster General’s Order No. 55510 dated January 14, 
1954, is hereby rescinded. 

Pursuant to this order the Solicitor for the Post Office Department shall 
exercise within the limitations above set forth final authority and shall issue 
agency decisions and orders with respect to matters covered by the foregoing 
rules, except as to certain proceedings instituted prior to the date of the order 
which shall be decided and orders shall be issued by the Postmaster General, 
or the Deputy Postmaster General, as the case may require. 

Published by direction of The Solicitor for the Post Office Department. 

(Rev. 1/16/56.) 

These Rules of Practice republished in Federal Register, December 1, 1954 
(p. 7848) as Title 39, Chapter 1, Subchapter U, Part 201. No change has been 
made in the provisions of the rules. 


ORDER OF THE POSTMASTER GENERAL 


GENERAL COUNSEL—DELEGATION OF AUTHORITY 


Order No. 56214 Dated: Oct. 10, 1956. 

All authority, duties, and functions delegated or assigned to the Solicitor for 
the Post Office Department are hereby delegated and assigned to the General 
Counsel, and all orders, regulations, and instructions, presently in force and 
effect, which contain a reference to the Solicitor are hereby amended to refer 
to the General Counsel. 

All assignment of duties and functions, and redelegation of authority made 
by the Solicitor for the Post Office Department to the officers and employees 
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under his jurisdiction are continued in force and effect until modified or re- 
scinded by the General Counsel. All personnel of the Office of the Solicitor for 
the Post Office Department, and funds allotted to that office, are hereby trans- 
ferred to the Bureau of the General Counsel, which is hereby established as an 
independent Bureau in the Post Office Department, effective at once. 


(Signed) Maurice H. Stans, 
Acting Postmaster General. 





ORDER OF THE GENERAL COUNSEL 


Dated: Oct. 10, 1956. 


CONTINUING EFFECTIVENESS OF RULES, REGULATIONS, OR INSTRUCTIONS ISSUED BY 
SOLICITOR 


All rules, regulations, or instructions issued by the Solicitor for the Post 
Office Department are continued in force and effect until modified or rescinded. 
(Signed) ABE McGrecor Gorr, 
General Counsel. 
Published in Federal Register Oct. 12, 1956, Vol. 21, No. 199, p. T7809. 





ExHIsiT 12: 
AFFIDAVIT OF DISCONTINUANCE 
BEFORE THE Post OFFICE DEPARTMENT 


(H. E. Docket) 
In the Matter of the Complaint that 


The undersigned, the owner of the enterprise conducted through the mails 
under the names set forth in the caption hereof, being first duly sworn says: 

That the complaint herein signed by the Assistant General Counsel, Fraud and 
Mailability Division, has been received: 

With a view to obviating the necessity for further proceedings herein, it is 
voluntarily agreed : 

That the enterprise described in the complaint has been discontinued and 
abandoned and will not be resumed by the undersigned under the above name 
or any other name; 

That the postmaster or postmasters at the place or places specified in the 
caption hereof are hereby authorized to return to senders stamped “Out of 
Business” or otherwise dispose of as the postal laws and regulations direct 
all mail received at his office addressed to the names in the caption hereof and 
their agents or representatives as such, and to refuse to cash any money orders 
drawn in favor of said name or names; 

That all mail or remittances of any kind received by the undersigned which 
relate in any way to the enterprise discontinued hereby will be returned to send- 
ers with a statement that the enterprise has been discontinued, and that no in- 
formation will be furnished to any person advising where, how, or from whom 
the materials involved herein may be procured ; 

It is further agreed that if the Post Office Department receives evidence show- 
ing a resumption of this enterprise in violation of this affidavit, the Postmaster 
General or the Deputy Postmaster General or the General Counsel for the Post 
Office Department may issue an order against the name or names employed 
pursuant to the statutes cited in the caption hereof without further notice to 
the undersigned of any such contemplated action, or, alternatively if in his 
judgment the circumstances so require, he may impound the aforesaid mail 
and notify the person or concern to whom it is adddressed that a hearing will 
be held to determine whether it shall be disposed of as stated above; 

Affiant understands that this affidavit relates exclusively to the proceeding 
specified in the caption hereof and its filing will not act as a defense or relieve 
the undersigned of responsibility for violation of any other statute, but the filing 


shall not be construed as a confession that said other statutes have been 
violated ; 











180 FALSE AND MISLEADING ADVERTISING 


The undersigned, upon acceptance of this affidavit by the Assistant General 
Counsel, Fraud and Mailability Division of the Post Office Department, as a 
basis for disposing of the pending charges, waives all rights to any present 
or future indemnity covering insured or c. o. d. shipments of the merchandise 
sold under the above names and involved in this proceeding, and agrees that 
any such claim may be forthwith disallowed by the Post Office Department. 

And further affiant saith not. 

Subscribed and sworn to before me, a Notary Public in and for the State of 
a cit ea ast eee 5 NII Rs eA 5 bee agg SR cw ORS OE 


Notary Pu blic. 


EXHIBIT 12B 
MaIL FRAUD ORDER 


Post OrricE DEPARTMENT 


Washington 


ORDER NO. 





Satisfactory evidence having been presented to the Post Office Department 
cs aca rea hacia ta rte bis ce cob ricco pai ici Sosa a Seno Nomis ahah ES 
I ain a ran ee teen eco tsb noe cee ca sa od esl ae eae NE cans Tc a casa 
engaged in conducting a scheme or device for obtaining money through the mails 
by means of false and fraudulent pretenses, representations, and promises in vio- 
lation of sections 259 and 732 of title 39, United States Code, said evidence being 
a part of the record in the case identified below by docket number, and by author- 
ity vested in the Postmaster General by said laws and by him delegated to me 
by orders of the Deputy Postmaster General, No. 55628, dated May 17, 1954, and 
No. 56214, dated October 10, 1956, you are hereby forbidden to pay any postal 
money order drawn to the order of said ___._-_--________ _... and you are hereby 
directed to inform the remitter of any such postal money order that payment 
thereof has been forbidden, and that the amount thereof will be returned upon 
the presentation of the original order or a duplicate thereof applied for and 
obtained under the regulations of the Department. 

You are hereby further instructed to return all letters, whether registered or 
not, and other mail matter which shall arrive at your office directed to the said 
Ns Sean ae _.._._. (except letters or mail matter which can be identified on the 
face of the envelope on wrapper thereof as not being relative to this enterprise, 
such as letters from public utilities, Federal, State, or municipal agencies, doc- 
tors, lawyers, churches, or magazines and newspapers) to the postmasters at 
the offices at which they were originally mailed, to be delivered to the senders 
thereof, with the word “Fraudulent” plainly written or stamped upon the outside 
of such letters or matter. Where there is nothing to indicate who are the senders 
of letters not registered or other matter, you are directed to send such letters 
and matter to the appropriate dead letter branch with the word “Fraudulent” 
plainly written or stamped thereon, to be disposed of as other dead matter under 
the laws and regulations applicable thereto. 

(H. E. Docket No. .) 

To the Postmaster, 





General Counsel. 


a a a ee a 
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Exursir 13 
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
Foop AND DrRuG ADMINISTRATION 
Washington 25, D. C. 
ADMINISTRATION INFORMATION LETTER NO. 337 


J'ANUARY 28, 1957 
608— (546) (535.5) (520.P) 


DISCUSSION OF PHENYLPROPANOLAMINE HYDROCHLORIDE (PROPADRINE 
HYDROCHLORIDE) AS AN APPETITE DEPRESSANT 


The districts may receive inquiries about this drug, now extensively promoted 
as an appetite depressant, from cooperating officials and consumers. The fol- 
lowing is quoted from the Administration’s letter of November 26, 1956, to the 
National Better Business Bureau, Inc., and states our present attitude on the 
drug. It may be used as a basis for answering inquiries. In addition te 
“E. H. P.,” a similar drug is distributed under the name “Hungrex” by the 
Allegheny Pharmacal Corp., New York City. 

“We have your letter of November 14 concerning ‘E. H. P.’ (eat half plan) 
distributed by North American Stevens, Inc., 132 West 21st Street, New York 11, 
N. Y., and other phenylpropanolamine hydrochloride appetite-depressing drugs. 

“As you can appreciate, due to the confidential nature of our files, we cannot 
furnish you with information on the nature of any discussion or correspondence 
we have had with the distributor of E. H. P. 

“We have told a number of firms that a 25-milligram tablet of phenylpropanol- 
amine hydrochloride taken 3 times a day would not be regarded as a new drug 
for over-the-counter distribution when soid as an appetite depressant; larger 
doses would be regarded as a new drug if intended for over-the-counter distribu- 
tion for this purpose. Whether or not a product is or is not regarded as a new 
drug is based on safety alone and not efficacy. 

“BK. H. P., according to its label, contains 10 milligrams of phenylpropanolamine 
hydrochloride and 80 milligrams of caffeine per tablet as active ingredients. 
It would, in our opinion, be safe for unsupervised use, provided the directions 
and warnings in its labeling are adhered to. Appetite-depressing claims for 
E. H. P. are based on the presence in the drug of phenylpropanolamine hydro- 
chloride and caffeine. 

“Caffeine, as you perhaps know, is a central-nerve stimulant, and each tablet 
would have about the same influence on appetite control as an average cup of 
coffee. 

“Phenylpropanolamine hydrochloride is similar in physiological action to 
ephedrine, except that its side effects are not as great. It is nearly devoid of 
stimulating effects on the central nervous system. It has, under the name of 
‘propadrine hydrochloride,’ achieved widespread recognition and use for the 
symptomatic control of allergic manifestations of hay fever and bronchial asthma 
and for many years has been marketed under over-the-counter labeling for this 
purpose, 

“More recently, phenylpropanolamine hydrochloride has achieved some accept- 
ance from medical authorities as an adjunct for controlling appetite in dietary 
management. This latter claim is given some credence and support by its recog- 
nition in several published articles, and in New and Nonofficial Remedies recom- 
mends single doses of 50 milligrams and up to 150 milligrams per day as is nec- 
essary for curbing appetite. We believe dosages of this magnitude for over-the- 
counter use would be new drugs. In this connection, our New Drug Branch has 
had occasion to process application for phenylpropanolamine hydrochloride in 
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25-milligram dosages for the treatment of allergic conditions, and the clinical 
evidence submitted in connection therewith convinced them that such dosage of 
phenylpropanolamine hydrochloride was safe for sale direct to the public. We 
also think the labeling for E. H. P. and similar products should warn against their 
use by persons with heart disease, thyroid disease, high blood pressure, or dia- 
betes mellitus, except under a physician’s supervision. 

“We reached our conclusions regarding safety for use of phenylpropanolamine 
hydrochloride in the 25-milligram single dose, 75-milligrams-per-day maximum 
dose level after consultation with authorities who had used the drug extensively. 
For example, we solicited the opinion of the medical referee of the subcommittee 
at the time phenylpropanolamine was up for consideration before the council 
on pharmacy and chemistry of the American Medical Association for inclusion 
in New and Nonofficial Remedies. He advised us that the hazard that would 
accrue from the administration of 25 milligrams of the drug twice a day would 
be so slight that, purely from the standpoint of safety, sale to the public should 
be allowable. 

“We entertain reservations with regard to the validity of the claims for appe- 
tite depression advanced for phenylpropanolamine hydrochloride, in view of the 
absence of reports of appetite depression associated with its rather extensive use 
in treating allergic disorders, its slight central stimulating effects, and paucity 
of carefully controlled studies demonstrating efficacy in this regard. When we 
have occasion to advise manufacturers of such products with regard to the valid- 
ity of the claim for appetite depression, they direct our attention to page 182 of 
the current issue of New and Nonofficial Remedies, the statement appears: “To 
depress appetite in obesity, 50 milligrams 2 or 3 times daily before meals for 
adults.’ We have expressed our misgivings about the validity of this claim to 
the council on pharmacy and chemistry of the American Medical Association, 
and they advise us that, unless or until more carefully controlled studies are 
reported which might place the matter in a different light, they would continue 
to recognize its use as an appetite depressant in the treatment of obesity. You 
will appreciate that in proceeding against such types of products the burden of 
proof is upon us, and in view of the reports in the literature on the alleged use- 
fulness of phenylpropanolamine hydrochloride in appetite depression and reten- 
tion of statements in New and Nonofficial Remedies in this regard, it would be 
virtually impossible for us to proceed against such products. 

“We have no information on the cumulative effects of phenylpropanolamine 
hydrochloride in the system so are unable to reply responsively to your questions 
regarding these.” 





ExuHIsitT 14 


[Federal Trade Commission, Office of Information, press release, June 9, 1954] 
WORKING AGREEMENT BETWEEN FTC AND FDA 


The Secretary of the Department of Health, Education, and Welfare, Mrs. 
Oveta Culp Hobby, and the Chairman of the Federal Trade Commission, 
Edward F. Howrey, jointly announced today the approval of a working agree- 
ment between the two agencies. Its objective is to correlate more effectively 
the work of the Commission and the Food and Drug Administration and to 
prevent overlapping activities and duplication of effort. 

Secretary Hobby and Chairman Howrey issued the following statement : 

“The close parallel in purpose between provisions of the Federal Trade Com- 
mission Act which deal with advertising of foods, drugs, and cosmetics, and the 
labeling requirements of the Federal Food, Drug, and Cosmetic Act has led to 
overlapping activities on the part of the two enforcement agencies. Such over- 
lapping arose primarily because the same representations regarding a product 
may be both advertising and labeling, depending on the circumstances of each 
ease. A clearly defined understanding between the two Government organiza- 
tions is essential to prevent needless duplication of effort. Certainly, 2 diff- 
erent agencies should not start legal proceedings against a business firm for 
essentially the same reason unless the public interest requires 2 proceedings. 

“In concluding the working agreement, our purpose, among other things, is to 
improve the liaison between the two agencies and insure a properly coordinated 
and effective law-enforcement program in the important field of foods, drugs, 
and cosmetics.” 
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The agreement provides more effective liaison, particularly in instances 
where— 

“(a@) The same, or similar, claims are found in both labeling and adver- 
tising. 

“(b) Written, printed, or graphic material may be construed as either 
advertising or as accompanying labeling, or both, depending upon the cir- 
cumstances of distribution. 

“(c) The article is a drug or device and appears to be misbranded solely 
because of inadequacy of directions for use appearing in the labeling for 
conditions for which the article is offered in advertising generally dis- 
seminated to the public.” 

Liaison activity in these circumstances will be “for the purpose of avoiding 
duplication of work and to promote uniformity and consistency of action in 
areas where both agencies have a concern and the actions of one agency may 
affect proceedings by the other,’ the agreement says. 

The text of the agreement is attached. 


‘WORKING AGREEMENT BETWEEN FEDERAL TRADE COMMISSION AND F'oop AND Drue 
ADMINISTRATION 


“The Food and Drug Administration of the Department of Health, Education, 
and Welfare is charged with the enforcement of the Federal Food, Drug, and 
Cosmetic Act. This act makes illegal any article of food, drug, device, or cos- 
metic that is adulterated or misbranded while introduced into or while in inter- 
state commerce or while held for sale after shipment in interstate commerce. 
When the surveillance and investigative work of the Food and Drug Administra- 
tion discloses a violation of the statute, the facts are reported to the Department 
of Justice with a recommendation for seizure, criminal prosecution, or injunc- 
tion actions in the Federal courts. Under the provisions of the statute, each 
of the four commodities dealt with is deemed to be misbranded ‘if its labeling 
is false or misleading in any particular.’ In addition to this general mis- 
branding provision, the Federal Food, Drug, and Cosmetic Act also defines a 
number of other circumstances under which a food, drug, device, or cosmetic 
shall be deemed to be misbranded—some of these definitions of misbranding 
being applicable solely to foods, drugs, devices, or cosmetics, as the case may be. 
Among the definitions of ‘misleading’ specific to drugs or devices is the re- 
quirement that the labeling of these articles bear. 1 (adequate directions for 
use, and (2) such adequate warnings against use in those pathological conditions 
or by children where its use may be dangerous to health, or against unsafe dos- 
age or method or duration of administration or application, in such manner and 
form, as are necessary for the protection of users. 

“The Federal Trade Commission enforces the Federal Trade Commission Act, 
which prohibits unfair competition and unfair or deceptive acts and practices 
in commerce. The Wheeler-Lea amendment to the Federal Trade Commission 
Act specifically declared the false advertisement of food, drugs, devices, or 
cosmetics to be an unfair or deceptive act or practice. This amendment defined 
the term ‘false advertisement’ as applied to food, drugs, devices, and cosmetics 
as meaning an advertisement, other than labeling, which is misleading in a 
material respect, and provides that, in determining whether any advertisement 
is misleading, there shall be taken into account (among other things) not only 
representations made or suggested by statement, word, design, device, sound, or 
any combination thereof, but also the extent to which the advertisement fails 
to reveal facts material in the light of such representations or material with 
respect to consequences which may result from the use of the commodity. 

“The two agencies have a common objective of preventing deception of the 
public through the misrepresentation of food, drug, devices, or cosmetics. The 
Food and Drug Administration strives to prevent misrepresentation of these 
commodities by means of false or misleading statements made in labeling or by 
the omission of certain required information from the labeling. The Federal 
Trade Commission strives to prevent the misrepresentation of these four com- 
modities through the use of false or misleading statements in advertisements 
or the omission of certain necessary statements from advertising. The definition 
of a false advertisement of a food, drug, device, or cosmetic contained in section 
15 of the Federal Trade Commission Act specifically excludes labeling. The 
definition of labeling in the Federal Food, Drug, and Cosmetic Act includes writ- 
ten, printed or graphic matter which accompanies a food, drug, device or cosmetic 
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and by regulation this includes such matter accompanying an article while it 
is in interstate commerce or while held for sale after shipment or delivery in 
interstate commerce. Written, printed or graphic matter descriptive of a food, 
drug, device, or cosmetic may at one time be used as advertising and at another 
time accompany the article and thereby become labeling. 

“The requirement of the Federal Food, Drug, and Cosmetic Act that drugs or 
devices bear adequate directions for use has been judicially interpreted as in- 
cluding directions for the use of the drug or device for the purposes for which it is 
prescribed, recommended, or suggested in advertising. 

“While the responsibilities of the two agencies thus are closely related in many 
respects, significant differences in procedure and in nature and effect of sanctions 
are inherent in the statutes and regulations governing the two agencies. The 
close relationship of the objectives of the two agencies in the respects outlined 
herein, however, is now recognized as required a more effective liaison for the 
purpose of eliminating any duplication of effort and resulting waste. 

“In order to provide for exchange of complete information so that both agen- 
cies will be utilized to the maximum effectivness in the public interest, each 
agency will designate a liaison officer to serve as the primary source of con- 
tact. These liaison officers will be responsible for currently informing each 
other of proposed proceedings within the below-described area to effectuate the 
purposes of this agreement. 

“At all times and to every extent possible each agency will furnish informa- 
tion to the other prior to the expenditure of time and effort for investigation 
or other steps preliminary to specific regulatory action. The liaison will be di- 
rected to correlating the work of the two agencies, the elimination of duplica- 
tion of effort in individual cases, promoting uniformity and consistency in hand- 
ling matters throughout those areas which are of mutal interest and recommend- 
ing to higher authority the adoption of policies which will further promote 
uniformity of actions and enforcement of law in the public interest. 

“Tt is agreed that- 

“(1) The Federal Trade Commission has primary responsibility with 
respect to the regulation of the truth of falsity of all advertising (other than 
labeling) of foods, drugs, devices, and cosmetics. In the absence of express 
agreement between the two agencies to the contrary, the Commission will 
exercise sole jurisdiction over all matters regulating the truth or falsity of 
advertising of foods, drugs, devices, and cosmetics; 

“(2) The Food and Drug Administration has primary responsibility for 
preventing misbranding of foods, drugs, devices, and cosmetics shipped in 
interstate commerce: In the absence of express agreement between the 
two agencies to the contrary, the Food and Drug Administration will exercise 
sole jurisdiction over all matters regulating the labeling of foods, drugs, 
devices, and cosmetics: 

“(3) The initiation of proceedings involving the same parties by both 
agencies simultaneously shall be restricted to those highly unusual situa 
tions where it is clear that the public interest requires two separate pro 
ceedings. For the purpose of avoiding duplication of work and to promote 
uniformity and consistency of action in areas where both agencies have 
a concern and the actions of one agency: may affect proceedings by the other, 
it is recognized that such liaison activity is required— 

“Tn instances where: 

“(a) The same or similar claims are found in both labeling and 
advertising: 

“(b) Written, printed, or graphic material may be construed as either 
advertising or as accompanying labeling or both, depending upon the 
circumstances of distribution; 

“(¢c) The article is a drug or device and appears to be misbranded 
solely because of inadequacy of directions for use appearing in the 
labeling for conditions for which the article is offered in advertising 
generally disseminated to the public. 

“Approved: 


“Oveta CuLp Horry, 

“Secretary, Department of Health, Education, and Welfare. 
“Epwarp F. Howrey, 

“Chairman, Federal Trade Commission.” 
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EXurBit 15 
UNITED STATES oF A MERICA, BEFORE FEDERAL TRADE COMMISSION 


Docket No. 4898 


In the Matter of the Carlay Company, a Corporation, and Carl A. Futter, In- 
dividually, and as Preside nt and Treasurer of the Carlay Company 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and by 
Virtue of the authority vested in it by said Act, the Federal] Trade Commission, 
having reason to believe that The Carlay Company, a corporation, and Car] A. 
Futter, individually and as President and Treasurer of The Carlay Company, 
hereinafter referred to as respondents, have violated the provisions of the said 
Act, and it appearing to the Commission that a proceeding by it in respect there- 
of would be in the public interest, hereby issues its complaint, 
in that respect as follows: 

PARAGRAPH ONE: The respondent The Carlay Company is a corporation or- 
ganized, existing and doing business under the laws of the State of 
With its principal office and 
Chicago, Tlinois. 

The respondent Carl A. Futter, an individual, is the principal stockholder and 
President and Treasurer of The Carlay Company, and likewise has his office and 
principal place of business located at 160 East Ilinois Street, 
He directs the policies of and is responsible for the oper: 
of The Carlay Company. 

PARAGRAPH TWo: Respondents are how, and for more than two years last 
past have been, engaged in the sale and distribution of a candy product known 
as “Ayds” sold in conjunction With so-called weight-reducing plans and recom- 
mended as a treatment or cure of obesity. In the course and conduct of their 
business, the respondents cause said candy product, when sold, to be transported 
from their place of business in the State of Illinois to the purchasers thereof 
located in various other States of the United States and in the District of 
Columbia. Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said candy product in commerce among and be- 
tween the various States of the United States and in the District of Columbia. 

PARAGRAPH THREE: In the course and conduct of their aforesaid business, the 
respondents have disseminated, and are now disseminating, and have caused, and 
ure now causing the dissemination of, false advertisements concerning their said 
product by the United States mails and by various other means in commerce, as 
commerce is defined in the Federal] Trade Commission Act ; and respondents have 
also disseminated, and are how disseminating, and have caused, and are now 
causing the dissemination of, false advertisements concerning their product by 
various means for the purpose of inducing, and which are likeiy to induce, directly 
or indirectly, the purchase of their said product in commerce, as commerce is 
defined in the Federal Trade Commission Act. Among and typical of the false, 
misleading, and deceptive statements and representations contained in said 
advertisements disseminated and caused to be disseminated as hereinabove set 
forth, by the United States mails, by advertisements in newspapers and periodi- 
cals, and by circulars. leaflets, pamphlets and other advertising literature, are the 
following : 

“Many overweights praise the Ayds Candy reducing plan. It 
pleasant. No drugs. No exercising. It is usually effective whe 


caused by over-nutrition. One or two delicious pie 
*“ * * 


Stating its charges 


Illinois, 
place of business located at 160 East Illinois Street, 


Chicago, Illinois. 
ition and Inanagement 


is easy. It is 
re overweight is 
‘es eaten just before each mez] 
and Ayds Candy curbs the craving for rich, fattening foods. Ayds contain 
vitamins A, B and D and other essential nutrients. The diet is reduced automati- 
cally without the usual effort * * * without Weakening effects Without 
hunger pangs. 

“Many lose weight by ‘Eat Candy’ plan. Delicious Ayds 
directed by Ayds plan, curbs appetite for fattening foods. 

“Ayds plan calls for no exercising. Many simply eat this de 
curb their appetites for rich, fattening foods. Ayds plan is effect 


Candy, eaten as 


licious candy to 
ive only in cases 
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of overweight due to over-indulgence in eating which includes most overweight 
people. Ayds Candy helps supply Vitamins A, B and D to prevent deticiencies 
that might occur due to lessened appetite. 

“Would you like to lose up to 10 lbs. in 5 days? Try this New Home Lemon 
Juice Recipe Way to lose ugly fat! Here’s marvelous news for women who are 
overweight! Now you can make a reducing supplement right in your own kitchen, 
to help you lose those ugly, unwanted pounds! It’s so simple—so easy—and so 
effective! Some lose as much as 10 pounds in their first 5 days using this plan! 
You never starve yourself. You use no drugs. You take no laxatives. You 
take no more exercise than you are accustomed to take. You eat plenty of 
healthful, satisfying foods. Yet you lose weight.” 

“Why be fat? Here’s an Amazing, Easy Way to Lose Weight. No starvation 
diet. No strenuous exercises. Everywhere in America women are praising this 
simple, new way to lose ugly, unwanted pounds. By this easy plan many an 
overweight has been able to regain a more slender, more graceful figure. Many 
Now Eat Candy While They Grow Thin. It’s so easy, you just eat one or two 
delicious pieces of Ayds Candy, with a glass of water before meals. This encour- 
ages you not to eat the rich, fattening foods, high in calories. You eat plenty— 
never go hungry! You don’t cut out sweets and starchy foods. You just cut them 
down. You really enjoy reducing by this plan.” 

“The Eat Candy plan * * * now eat candy and grow thin—new, easy plan. 

“You never starve yourself. You eat plenty of healthful, satisfying foods. 

“T lost 42 pounds in 60 days. 

“You can lose ugly pounds and have a slender, graceful figure. No dangerous 
dieting. Nodrugs. Noexercising. You simply eat this pure delicious food candy 
as directed and grow thin. 

“Don’t worry about those extra pounds. Many lose weight by new plan—eat 
candy every day. 

“At last I wear size 16 again! Lost 36 pounds without exercising—using Ayds 
plan and candy.” 

PARAGRAPH FouR: Through the use of the statements hereinabove set forth 
and others similar thereto not specifically set out, all of which purport to be 
descriptive of the weight reducing properties of respondents’ product, respondents 
have represented, and do now represent, directly and indirectly, that the use 
of “Ayds”’ and respondents’ “plans” present a new, easy way to reduce excess 
weight without dieting or exercise; that the use of Ayds Candy plays a significant 
and important part in the reducing plan offered by respondents; that the use of 
Ayds Candy will curb or dull the appetite for fattening foods, and that respond- 
ents’ plans for reducing will result in the loss of excess weight in an easy, pleasant 
way without the necessity of strict dieting. 

PARAGRAPH FIVE: The “plans” mentioned in Paragraph Two herein are desig- 
nated by respondents as “No. 1 Reducing Plan (For quick results), No. 2 Reducing 
Plan (The easier plan) and The Lemon Juice Recipe Plan.” These so-called 
plans are outlined in printed circulars enclosed in the package in which the 
Ayds are sold and are not revealed or brought to the attention of the purchaser 
in respondent’s advertising or otherwise before the purchase of respondents’ 
product but, on the contrary, the purchaser is led to believe through the use of 
the aforesaid statements and by the concealment of the actual facts that the 
only essential requirement, in order to obtain a reduction in weight, is the eating 
of a few pieces of the Ayds Candy before meals. On the contrary, the so-called 
plans provide and require a severely restricted low calorie diet in addition to 
the use of respondents’ product. Said product is essentially caramel candy, 
fortified with Vitamins A, B and D and minerals, designed to supply deficiency 
in vitamins and minerals when a restricted diet is adhered to. 

PARAGRAPH SsIx: The aforesaid statements and representations and the 
failure of respondents to fully disclose the nature of the said “plans” are false, 
misleading and deceptive. In truth and in fact, the Ayds play no significant role 
in the reducing program, their only function being to furnish some degree of 
vitamin and mineral supplementation for a reducing diet. The use of Ayds is 
not a new, easy way to reduce excess weight, but on the contrary it is necessary 
for the individual to follow a rigidly restricted dietary program. There is noth- 
ing easy about either the selection of, or adherence to, such a diet, particularly 
in the case of an individual whose obesity is due to overeating. The effect of 
Ayds upon the appetite is only temporary, and does not curb or dull the appetite 
or mitigate the pangs of hunger between meals. In order to be successful in re- 
ducing weight it is still necessary for the user to follow a rigidly restricted, low 
calorie diet, with all the discomforts and annoyances which are inherent in such 
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diets. Moreover, such low calorie diets ordinarily supply sufficient quantities of 
essential nutritive elements, including proteins, vitamins and minerals, without 
the necessity of supplementing them by Ayds or other vitamin-enriched products. 

Any loss of weight that may be experienced by a person following the regimen 
advocated by respondents is due primarily to the restricted diet and not to the 
Ayds. Furthermore, respondents’ representations as to loss of weight that may 
be expected by the use of their reducing methods are grossly exaggerated. While 
such a dietary regimen may result in weight loss in many cases, there are rela- 
tively few persons who would lose 10 pounds in five days, 42 pounds in sixty days, 
or comparable losses in any other specified period of time, without serious im- 
pairment of health and bodily vigor. 

PARAGRAPH SEVEN: The use by the respondents of the foregoing false, deceptive 
and misleading statements, representations and advertisements disseminated as 
aforesaid with respect to their product ‘“Ayds” has had, and now has, the capacity 
and tendency to, and does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such statements, 
representations and advertisements are true, and induces a substantial portion 
of the purchasing public, because of such erroneous and mistaken belief, to pur- 
chase said product. 

PARAGRAPH EIGHT: The aforesaid acts and practices of the respondents are all 
to the prejudice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission on this 
29th day of January, A. D., 1948, issues its complaint against said respondents. 


NOTICE 
Notice is hereby given you, The Carlay Company, a corporation, and Carl A. 
Futter, individually, and as President and Treasurer of The Carlay Company, 
respondents herein, that the 5th day of March, A. D., 1943, at 2 o'clock in the 
afternoon, is hereby fixed as the time and the offi-es of the Federal Trade Com- 
mission in the City of Washington, D. C., as the pl: ce, when and where a hearing 
will be had on the charges set forth in this complai:it, at which time and place 
you will have the right, under said Act, to appear and show cause why an order 
should not be entered by said Commission requiring you to cease and desist from 
the violations of the law charged in the complaint. 

You are notified and required, on or before the twentieth day after service upon 
you of this camplaint, to file with the Commission an answer to the complaint. 
If answer is filed and if your appearance at the place and on the date above 
stated be not required, due notice to that effect will be given you. The Rules 
of Practice adopted by the Commission with respect to answers or failure to 
appear or answer (Rule IX) provide as follows: 

“In case of desire to contest the proceeding the respondent shall, within 
twenty (20) days from the service of the complaint, file with the Commission 
an answer to the complaint. Such answer shall contain a concise statement 
of the facts which constitute the ground of defense. Respondent shall specifi- 
cally admit or deny or explain each of the facts alleged in the complaint, unless 
respondent is without knowledge, in which case respondent shall so state. 


* * * ES * * % 


“Failure of the respondent to file answer within the time above provided and 
failure to appear at the time and place fixed for hearing shall be deemed to 
authorize the Commission, without further notice to respondent, to proceed in 
regular course on the charges set forth in the complaint. 

“If respondent desires to waive hearing on the allegations of fact set forth 
in the camplaint and not to contest the facts, the answer may consist of a 
statement that respondent admits all the material allegations of fact charged in 
the complaint to be true. Respondent by such answer shall be deemed to have 
waived a hearing on the allegations of fact set forth in said complaint and to 
have authorized the Commission, without further evidence, or other intervening 
procedure, to find such facts to be true. 

“Contemporaneously with the filing of such answer the respondent miay give 
notice in writing that he desires to be heard on the question as to whether the 
admitted facts constitute the violation of law charged in the complaint. Pur- 
suant to such notice, the respondent may file a brief, directed solely to that 
question, in accordance with Rule XXIII.” 


96909—57——-138 











188 FALSE AND MISLEADING ADVERTISING 


IN WITNESS WHEREOF, the Federal Trade Commission has cause this, its com- 
plaint, to be signed by its Secretary, and its official seal to be hereto affixed, at 
Washington, D. C., this 29th day of January, A. D., 1948. 

By the Commission. 

[SEAL] Otis B. JOHNSON, Secretary. 





UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


At a regular session of the Federal Trade Commission, held at its office in 
the city of Washington, D. C., on the 18th day of October, A. D., 1944 


Commissioners: Robert E. Freer, Chairman, Garland 8S. Ferguson, Charles H. 
March, Ewin L. Davis, William A. Ayres. 


Docket No. 4898 


In the matter of the Carlay Company, a corporation, and Carl A. Futter, indi- 
vidually and as president and treasurer of The Carlay Company 


FINDINGS AS TO THE FACTS AND CONCLUSION 


Pursuant to the provisions of the Federal Trade Commission Act, the Federal 
Trade Commission, on January 29, 1943, issued and subsequently served its com- 
plaint in this proceeding upon the respondents, The Carlay Company, a corpora- 
tion, and Carl A. Futter, individually and as President and Treasurer of The 
Carlay Company, charging them with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of that Act. After the filing 
of respondents’ answer, testimony and other evidence in support of and in oppo- 
sition to the allegations of the complaint were intreduced before trial examiners 
of the Commission theretofore duly designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before the Com- 
mission on the complaint, the answer thereto, testimony and other evidence, 
report of the trial examiners upon the evidence and the exceptions to such report, 
briefs in support of and in opposition to the complaint, and oral arguiment; and 
the Commission, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


PARAGRAPH ONE: Respondent The Carlay Company is a corporation organized, 
existing, and doing business under the laws of the State of [llinois, with its 
principal office and place of business located at 160 East Illinois Street, Chicago, 
Iilinois. The corporation was organized in 1940. 

Respondent Carl A. Futter, an individual, is the principal stockholder in 
the respondent corporation, and from the time of the organization of the cor- 
poration in 1940 until July, 1948, was the president and treasurer of the coi 
poration and was in active charge and control of all of its business policies and 
practices. In July, 1943, another individual became president, but respondent 
Futter continued as treasurer and was also designated sales manager of t] 
company. There has been no change in stock ownership and respondent Futter 
is still the principal stockholder in the corporation. He still participates ac- 
tively in the formulation of the policies and the direction of the operation and 
practices of the corporation. 

PARAGRAPH TWO: The respondents are and since some time in 1940 have 
been engaged in the sale and distribution of a candy product designated by them 
as “Ayds,”’ intended for use in the removal of excess weight from the human 
body. Respondents canse and have caused their product, when sold, to he 
transported from their place of business in the State of Lllinois to purchasers 
thereof located in various other States of the United States and in the District 
of Columbia. Respondents maintain and have maintained a course of trade in 
their product in commerce among and between the various States of the United 
States and in the District of Columbia. 

PARAGRAPH THREE: In the course and conduct of their business respondents 
have disseminated and are now disseminating, and have caused and are now 
causing the dissemination of, advertisements concerning their product by means 
of the United States mails and by various other means in commerce, as “com 
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merce” is defined in the Federal Trade Commission Act; and respondents have 
also disseminated and are now disseminating, and have caused and are now 
causing the dissemination of, advertisements concerning their product by vari- 
ous means for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of their product in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Among and typical of the various statements contained in such advertisements 
disseminated and caused to be disseminated, as set forth above, by the United 
States mails, by insertion in newspapers and periodicals, and by circulars, leaf- 
lets, display cards and other advertising media, are the following: 

“Many overweights praise the AYDS Candy reducing plan. It is easy. It is 
pleasant. No drugs. No exercising. It is usually effective where overweight 
is caused by over-nutrition. 

“One or two delicious pieces eaten just before each meal * * * and AYDS 
Candy curbs the craving for rich fattening foods. AYDS contain vitamins 
A, B, and D and other essential nutrients. The diet is reduced automatically 
without the usual effort * * * without weakening effects * * * without hunger 
pangs” (Comm. Ex. No. 44). 


“MANY LOSE WEIGHT BY ‘EAT CANDY’ PLAN 


“Delicious AYDS Candy, eaten as directed by AYDS Plan, curbs appetite for 
fattening foods” (Comm. Ex. No. 68). 

AYDS plan calis for no exercising. Many simply eat this delicious 
candy to curb their appetites for rich, fattening foods. AYDS plan is effective 
only in cases of overweight due to overinduigence in eating, which includes 
most overweight people. AYDS Candy helps supply Vitamins A, B:, and D to 
prevent deficiencies that might occur due to lessened appetite * * *” (Comm. 
Ex. No. 67). 


“WOULD YOU LIKE TO LOSE UP TO 10 LBS. IN 5 DAYS? TRY THIS NEW HOME LEMON 


JUICE RECEIPE WAY TO LOSE UGLY FAT! 
“Here’s marvelous news for women who are overweight. Now you can make 
a reducing supplement right in your own kitchen, to help you lose those ugly, 
unwanted pounds. It’s so simple—so easy—and so 
much as 10 pounds in their first 5 days using this Plan. 
“You never starve yourself. You use no drugs. You take no laxatives. You 
take no more exercise than you are accustomed to take. You eat plenty of 
healthful, satisfying foods. Yet you lose weight” (Comm. Ex. No. 42). 


effective. Some lose as 


“WHY BE FAT? HERE’S AN AMAZING, EASY WAY TO LOSE WEIGHT NO STARVATION 
DIET NO STRENUOUS EXERCISES 


“EVERYWHERE in America, women are praising this simple, new way to 
lose ugly, unwanted pounds. By this easy plan many an overweight has been 
able to regain a more slender, more graceful figure. 


“MANY NOW EAT CANDY WHILE THEY GROW THIN 


“It's so easy. you just eat one or two delicious pieces of AYDS Candy, with 
a giass of water before meals 


‘This encourages you not to overeat the rich, fattening foods, high in calories. 


You eat plenty—never go hungry. You. don’t cut out sweets and starchy foods, 
You just eut th really 


down. You really enjoy reducing by this plan” (Comm. Ex. 
No. 41). 


“LT LOST 42 POUNDS IN 60 DAYS, NOW EAT CANDY AND GROW THIN NEW, EASY PLAN 


“You ean lose vgly pounds and have a slender graceful figure. 
‘ I 


No dangerous 
dieting. No drugs. No exercising. * * 


You simply eat this pure delicious 
food candy as directed and grow thin. * * *” (Comm, Ex. No. 71; p. 48.) 


“nNON’T WORRY ABOUT THOSE EXTRA POUNDS 


“Many lose weight by new plan—eat candy every day” (Comm. Ex. No. 32, 
Ad No. C-48). 

“‘At last I wear size 16 again. Lost 36 pounds without exercising—using 
AYDS Plan and Candy.’” (Comm. Ex. No. 57.) 
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PARAGRAPH FouR: Through the use of these statements and others of a sim- 
ilar nature, respondents have represented, directly or by implication, that 
the use of their candy and “plan” provides an easy way or method whereby ex- 
cess weight may be removed from the body, and that such reduction in weight is 
effected without the necessity of restricting the diet. 

PARAGRAPH FIvE: Respondents’ product is in fact nothing more than cara- 
mel candy, enriched or fortified with certain vitamins and minerals. It is sold 
to the public through department stores, drug stores and other retail outlets. 
The candy is packed and sold to the public in boxes, each box containing 104 
pieces (1144 pounds) of candy. Respondents’ “plan” for the removal of excess 
weight calls for the eating of one or two pieces of the candy before each meal 
and the observance of one of 3 restricted diets prescribed by respondents in 
the printed directions enclosed in each box of candy. Respondents’ theory as to 
the part played by the candy in the weight reducing program is that the eating 
of the candy curbs the appetite, with the result that less food is eaten. The 
only virtue claimed by respondents for the vitamins and minerals in the candy is 
that they afford some protection against any nutritional deficiency which might 
result from the purported decrease in the food intake. 

The record establishes that, except in those comparatively rare cases in which 
there is some physical disorder, excess weight is almost invariably due to over- 
“ating. In such cases the only effective treatment is the reduction of the food 
intake, particularly as to those foods having a high caloric value, and this in 
turn requires the observance of a restricted diet. As in the case of. any sweet, the 
eating of respondents’ candy immediately preceding a meal nay to some extent 
curb or dull the appetite and make it somewhat easier to refrain from overeating 
at that particular meal. This effect, however, is only temporary; the desire for 
food will soon return, and unless such desire is restrained and the diet adhered to, 
the effort to reduce weight will result in failure. 

In short, any reduction in weight following the use of respondents’ plan 
results from the adherence to the diet prescribed by respondents and not from 
the use of the candy. One following the diet would lose weight regardless of 
whether the candy is used or not, and the use of the candy without adherence 
to the diet would prove ineffectual. 

The removal of excess weight from the body, therefore, cannot be accom- 
plished through the use of respondents’ candy and “plan” without the necessity 
of dieting. On the contrary, respondents’ plan contemplates the adherence to a 
low caloric diet, and such adherence is in fact essential. Nor is the use of 
the plan “easy,” as claimed by respondents. The adherence to restricted diets such 
as are prescribed by respondents is usually a difficult matter, particularly for 
individuals who are overweight, and requires the exercise of an unusual amount 
of will power and self-restraint. 

PARAGRAPH SIX: The Commission therefore finds that the representations 
made by respondents with respect to their candy and to their plan for the 
removal of excess weight, as set forth in paragraphs three and four hereof, 
are erroneous and misleading and constitute false advertisements. 

PARAGRAPH SEVEN: The Commission finds also that respondents’ advertise- 
ments are false for the further reason that, except in rare instances, they 
fail to reveal facts material in the light of representations contained therein, 
in that the advertisements fail to reveal that respondents’ plan for the use of 
their candy includes the adherence to a restricted diet, and that adherence to 
such diet is essential to the removal of excess weight. Except in rare instances, 
it is not until after the candy has been purchased and the box opened that the 
purchaser is informed by respondents (through the printed directions in the 
box) that, in addition to the use of the candy, a restricted diet must be ob- 
served. 

PARAGRAPH EIGHT: The use by respondents of these false advertisements has 
the tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to the nature of respondents’ weight reducing 
plan and the nature, properties, and effectiveness of respondents’ candy, and 
the tendency and capacity to cause such portion of the public to purchase 
substantial quantities of respondents’ candy as a result of the erroneous and 
mistaken belief so engendered. 
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CONCLUSION 


The acts and practices of the respondents as herein found are all to the 
prejudice of the public, and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade Commission 
Act. 


By the Commission. 


[SEAL] R. E. FREER, Chairman. 
Dated this 18th day of October, A. D. 1944. 


Attest: Otis B. JoHnson, Secretary. 





UNrIrep STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


At a regular session of the Federal Trade Commission, held at its office in the 
city of Washington, D. C., on the 18th day of October, A. D., 1944 


Commissioners: Robert E. Freer, Chairman, Garland S. Ferguson, Charles H. 
March, Ewin L. Davis, William A. Ayres. 


Docket No. 4898 


In the Matter of The Carlay Company, a corporation, and Carl A. Futter, 
individually and as President and Treasurer of The Carlay Company 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission upon the 
complaint of the Commission, the answer of respondents, testimony and other 
evidence taken before trial examiners of the Commission theretofore duly desig- 
nated by it. report of the trial examiners upon the evidence and the exceptions to 
such report, briefs in support of and in opposition to the complaint, and oral 
argument; and the Commission having made its findings as to the facts and its 
conclusion that the respondents have violated the provisions of the Federal Trade 
Commission Act: 

IT IS ORDERED that the respondents, The Carlay Company, a corporation, its 
officers, and Carl A. Futter, individually and as an officer of said corporation, and 
respondents’ agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, or distri- 
bution of respondents’ candy product designated “Ayds,” or any other product 
containing substantially similar ingredients or possessing substantially similar 
properties, whether sold under the same name or any other name, do forthwith 
cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement by means 
of the United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, which represents, directly or by 
implication : 

(a) that excess weight may be removed from the body through the use of 
respondents’ product and weight reducing plan without the necessity of 
restricting the diet; 

(b) that the removal of excess weight from the body through the use of 
respondents’ product and weight reducing plan is easy. 

2. Disseminating or causing to be disseminated any advertisement by means 
of the United States mails, or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, which represents, directly or by 
implication, that the use of respondents’ product and weight reducing plan 
removes or aids in the removal of excess weight from the body, unless such adver- 
tisement discloses clearly and conspicuously that said plan includes the adher- 
ence to a restricted diet and that adherence to such a diet is essential to weight 
reduction. 

3. Disseminating or causing to be disseminated any advertisement by any 
means for the purpose of inducing or which is likely to induce, directly or indi- 
rectly, the purchase of said product in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, which advertisement contains any represen- 
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tation prohibited in paragraph 1 hereof or which fails to comply with the affirma- 
tive requirement set forth in paragraph 2 hereof. 

It IS FURTHER ORDERED that the respondents shall, within sixty (60) days after 
service upon them of this order, file with the Commission a report in writing, set- 
ting forth in detail the manner and form in which they have complied with this 
order. 

By the Commission. 

[SEAL] Ort1s B. JoHNSON, Secretary. 


(Federal Trade Commission Docket 4898) 
In THE UNITED STATES Crrcuir Court oF APPEALS FOR THE SEVENTH CIRCUIT 
No. 8735—October Term, 1945, January Session, 1946. 


The Carlay Company, a Corporation, and Carl A. Futter, Individually and as 
President and Treasurer of The Carlay Company, a Corporation, Petitioners, 
vs. Federal Trade Commission, Respondent. 


February 15, 1946. 


ON PETITION FOR REVIEW OF ORDER OF THE FEDERAL TRADE COMMISSION 


Before, Sparks, MAsor, Circuit Judges, and LiNptey, District Judge. 

LinpDLeY, District Judge. Petitioners seek a review of an order of the Fed- 
eral Trade Commission directing them to desist from disseminating advertise- 
ments which represent (a) that excessive weight may be removed from the 
human body through the use of petitioners’ product and weight reducing plan 
without restricting the diet and (b) that the removal of excess weight through 
the use of the product and plan is “easy”. The order further directs that any 
advertisements shall disclose that the product and plan include adherence to “a 
restricted diet” and that such adherence is essential to weight reduction. The 
issue of fact arising upon this order is narrow, involving, as it does, merely 
determination of whether there was substantial evidence before the Commission 
to support the finding that petitioners’ weight reducing plan is not “easy” and 
does necessitate following a “restricted diet’. 

Petitioners manufacture and sell caramel candy containing corn syrup, con- 
densed milk, sugar, hydrogenated cocoanut oil, soybean flour, maltose, defatted 
wheat germ, powdered egg yolk, powdered carrots, dextrose, vitamin A from 
liver oil, vitamin B,; from thiamin, vitamin D from ergosterol, salt and artificial 
flavors. They advertise the candy and a weight-reducing plan, averring that 
eating one or two pieces of the candy before meals, will deter one from over- 
eating rich, fattening foods, high in calories; that one does not “cut out sweets, 
fattening and starchy foods” but rather “just cuts them down.” It is not dis- 
puted that certain advertised statements are true, such as that this is a whole- 
some nutritious candy or that the added vitamins, A, B; and D are not found 
in ordinary candy but are included in order to supply that lack of such vitamins 
resulting from intake of fewer calories at meal time. The advertisements fur- 
ther represent that the plan is “easy”, “simple” and “safe”; that under it, one 
eats one or two pieces of the candy before meals and that doing so encourages 
the eater not to consume rich, fattening foods, high in calories; that the candy, 
eaten as directed by the plan, curbs the appetite for fattening foods; that the plan 
is effective only in cases where the product is eaten as directed by the plan; 
that one’s intake of food is reduced automatically, without the usual effort, 
without weakening effects and without hunger pains; that it requires no “dan- 
gerous diet’, “starvation diet”, drugs or exercise. This advertising the Com- 
mission has found and now insists is misleading and deceptive for the reason, 
as it says, that the plan is not “easy” and involves “essentially” a restricted diet. 

It is undisputed in this record that eating sweets just before a meal curbs 
the desire for food and that, as a result, one eating the candy eats less than 
he otherwise would. The plan does not require desistance from eating any 
particular food, but the whole thought is that, by eating the candy, the desire 
for food is reduced and there follows, quite naturally, smaller intake of fats 
and starches. The resulting deficiency in vitamins is made up by those supplied 
in the candy. There is some testimony that the curbing of the appetite is “tem- 
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porary” in effect but the record is not clear as to what the witness had in 
mind when he employed the comparative term “temporary”. We think it 
manifest, however, that, even under this testimony, the most temporary curb 
of desire for food covers a period of from three to four hours. Obviously, it 
will depend upon the individual as to how long this restraint will continue. 
With some, it will last from one meal to the other; with others, it may last a 
shorter time. There is no representation to the contrary. Indeed, petitioners 
suggest that if one becomes hungry, he may take an additional candy between 
meals. 

The plan, itself, does not appear in the advertisements. It is really in the 
nature of detailed directions enclosed in the candy box. But each advertise- 
ment refers to the plan. Surely, it is impractical to copy or include all the 
details of the plan in the advertisement, but the reader is advised and knows 
that when he buys the product and undertakes to follow the plan he must 
coordinate his action with that plan. The idea does involve eating less food, 
not as a matter of consciously refraining from eating but as a matter of result 
in that one eating the candy will, according to well recognized medical principles, 
have less desire for food and, therefore, eat less. This supports the representa- 
tion of the advertisements that the intake of food is reduced. In the true sense 
one is not subjected to a restricted diet but experiences a restricted appetite, 
a reduced appetite, resulting in a reduced intake of food, all without requirement 
that the user of the plan shail intentionally refrain from any particular food. 
This is natural automatic curbing of the appetite and of the desire for food result- 
ing automatically in a reduced intake of food. 

These facts are indisputable, we think, from over-all consideration of the 
testimony of ail of the physicians, including two who testified for the Com- 
mission and some seven called by petitioners. Neither of those who testified 
for the Commission had ever made any clinical tests; each was called as an 
expert to examine the product and its formula and to express an opinion as to 
the results of use of the candy and plan. Each testified that the caramel was 
wholesome; that it contained nothing that would, in itself, effect reduction in 
weight; that the vitamin factors would probably be adequate to make up for 
loss of calories resulting from eating less fattening food; that it was a common 
thing to eat a sweet to still the appetite; that the calorie intake thereby becomes 
smaller and that the real accomplishment lay in so following the plan as to 
result in a “reduced diet”. One physician testified for the Commission that one 
attempting to bring about a reductin of weight due to overeating ordinarily 
prescribes for his patient one thin slice of bread, a carbohydrate, a protein, fruit 
juice or unsweetened fruit, fish, cooked vegetables without any cream, sauce 
or butter and fruit for dessert. Such is ordinary routine, said the doctor, for 
weight reduction. He agreed that it is quite “a definite thing to do” to curb the 
appetite by eating candy just before a meal, resulting in lessened intake of all 
kinds of food at the meal. 

Seven experts testified for petitioners, five of whom were reputable physicians, 
one a pharmaceutical chemist and one a consulting chemist, all apparently high- 
ly qualified. Each of them testified that taking petitioners’ candy before a 
meal would reduce the appetite, resulting in Jessened food intake and eventually 
in reduction in weight: that the candy includes dextrose, which is a primary 
sugar, which is absorbed rapidly in the blood stream and has, therefore, a spe- 
cial value in immediate curb of the appetite. Their testimony indicates clearly 
that the difficulty with the ordinary person, in voluntarily reducing, is that he 
begins with good intentions but that his desire for food tempts him to eat more; 
that when Ayds candy is taken, it almost immediately gets the sugar into the 
blood stream, curbs the appetite, prevents one from approaching the table with 
a ravenous appetite and automatically helps him to eat less without conscious 
effort. Each of these witnesses testified that the plan is relatively easy and 
simple. 

In addition we have the doctors’ testimony as to clinical observations, one of 
them testifying to observation of 22 persons, another 45, another 15 and another 
8 and another 32. In practically all these clinical cases, reduction of weight re- 
sulted. One of the physicians tried the plan himself. He adopted no diet. He 
ate whatever was set before him to eat at home but, as a result of eating Ayds, 
did not feel hungry, was entirely comfortable and lost five pounds in two weeks. 
He said he ate whatever was given him but less of everything. 
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In addition certain persons testified, as to their use of the plan, that the candy 
took away their appetites, that they lost weight, suffered no pain, had what they 
eared to eat, found the plan easy to follow, and were troubled by no feeling of 
hunger. It was stipulated that 25 additional persons, if called, would testify 
substantially to the same effect as these witnesses. 

There is no evidence in this record to support a finding that it is necessary, 
in order to follow the suggested plan, that the user adhere to a restricted diet. 
The facts are plain, it being undisputed that eating candy before meals curbs the 
appetite, lessens intake of food and involves no restriction of diet but auto- 
matically restrains the desire for food. This, we think, is all that petitioners 
have ever claimed ; this, we think, is all that their advertising represents. There 
is absolute absence of any deceptive representation. It follows that there is 
lack of substantial evidence to support the finding that a rigorous or restricted 
diet is necessary. 

Substantial evidence is more than a mere scintilla. It means such relevant 
evidence as a reasonable mind would accept as adequate to support a conclusion. 
It must be of such character as to afford a substantial basis of fact from which 
the fact in issue can be reasonably inferred. It excludes vague, uncertain or 
irrelevant matter. It implies a quality and character of proof which induces con- 
viction and makes a lasting impression on reason. Consolidated Edison Company 
v. National Labor Relations Board, 305 U. 8S. 197; National Labor Relations 
Board v. Columbian Enameling and Stamping Company, 306 U. 8S. 292, 299; 
National Labor Relations Board v. Thompson Products, Inc., 97 F. 2d 13, 15 
(C. C. A. 6). The rule of substantial evidence is one of fundamental importance 
and marks the dividing line between law and arbitrary power; and the require- 
ment that a finding must be supported by substantial evidence does not go so far 
as to justify orders without a basis in evidence having rational, probative force. 
Consolidated Edison Company v. National Labor Relations Board, supra., Na- 
tional Labor Relations Board v. Thompson Products, supra. 

The Commission says that carrying the plan into execution is not “easy”. 
The term obviously is one of comparative or relative connotation. Whether one 
plan is easy and another hard, whether one is easier than another, whether one 
simple and another intricate, are all questions of comparative character and 
quality. The statement of practically all the witnesses is that the plan is easy 
and simple, and we think the only inference possible to draw from the undis- 
puted facts leads necessarily to the conclusion that the plan is not a complicated 
one, but rather a relatively easy one involving no drugs, no restricted or rigorous 
diet ; that its workings are simple in that it is only necessary for the user to eat 
the candy before meals and thus curb his desire for food, resulting not in the 
necessity of exercise of will power in refraining from consumption of certain 
foods, but in less desire for and less intake of all kinds of foods. This, com- 
paratively speaking, when one thinks of reduction of obesity, anyone must de- 
clare comparatively simple, comparatively easy. Consequently there was noth- 
ing deceptive in the advertising in this respect. What was said was clearly 
justifiable, under the circumstances, under those cases recognizing that such 
words as “easy”, “perfect”, “amazing”, “prime”, “wonderful”, “excellent”, are 
regarded in law as mere puffing or dealer’s talk upon which no charge of mis- 
representation can be based. Kidder Oil Company v. Federal Trade Commis- 
sion, 117 F. 2d. 892 (C. C. A. 7); Rosenbush v. Leonard, 242 Mass. 297, 136 
N. E. 341; Bel v. Adler, 11 S. E. 2d. 495 (Ga.); Bartlett v. Hoppock, 34 N. Y. 
118; Shawn v. District Motor Co., 34 Atl. 2d. 29; Spear Stove & Heating Co. v. 
General Electric Co., 12 F. Supp. 977, affirmed 80 Fed. 2d. 1012; Rachlin v. 
Libby-Owens-Ford Glass Co., 96 F. 2d 597. 

Respondent urges that inasmuch as the details of the plan were contained 
only in the pamphlet inclosed in the candy box, the advertisements were de- 
ceptive in that they failed to advise the reader that the plan involved taking less 
food. Respondent terms this “a restricted diet” but, as we have seen, in truth 
and in fact it is not a matter of dieting so much as the eating of sweet food to 
reduce the desire for food of higher calories. As we have observed, each of the 
advertisements refers to a plan. Anyone who reads them knows that eating the 
“andy was to be accompanied by a suggested plan and that the candy and the 
plan together constituted the entire belpful contribution. When the reader ob- 
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tained his candy and perused the plan, of which he had been given notice, he 
learned not that the advertisement was wrong but merely that the plan coincided 
with what the advertising told him, when to eat the candy and what the pur- 
pose was in eating it. Under such circumstances, we do not think that the 
detailed directions for eating the food in order to help reduce, must be printed in 
the advertisement. 

The order of the Commission is set aside. 

A true Copy: 

Teste: 

Clerk of the United States Circuit Court 
of Appeals for the Seventh Circuit. 
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FEDERAL TRADE COMMISSION, 
OFFICE OF THE SECRETARY, 
Washington, August 15, 1957. 
Hon. JOHN A. BLATNIK, 
Chairman, Subcommittee on Legal and Monetary Affairs, 
Committee on Government Operations, 
House of Representatives, Washington, D.C. 


DEAR Mr. CHAIRMAN: You will recall that on August 8, Commissioner Ander- 
son and several members of the staff of the Federal Trade Commission ap 
peared and testified before your subcommittee regarding the advertising of 
weight-reducing preparations. During the course of this hearing, your sub- 
committee requested the Commission to submit legislative proposals or sugges- 
tions regarding regulation in this field. 

Since the hearing, this subject is being carefully considered, both by the 
Commission and its staff. The Commission has no proposals or suggestions to 
submit to your subcommittee at this time, but will continue its study of the 
problem in the hope that constructive proposals or suggestions can be sub- 
mitted at a future date. 

Sincerely yours, 
Ropert M. ParrisH, Secretary. 





CONGRESS OF THE UNITED STATES, 
House or REPRESENTATIVES, 
LEGAL AND MONETARY AFFAIRS SUBCOMMITTEE 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 


Washington, D. C., August 23, 1957. 
Mr. Rospert M. PARRISH, 


Secretary, Federal Trade Commission, 
Washington, D. C. 


DEAR Mr. PARRISH : Thank you for your letter of August 15, 1957, in which you 
advise that the Commission has no legislative proposals or suggestions to submit 
at this time concerning regulation in the field of weight-reducing remedies. 

During our hearings on August 8, you will recall, Commissioner Anderson 
agreed to submit comments within 10 days on 2 legislative proposals suggested 
to the Commission. They are: 

1. Shifting the burden of proof to the respondent in false and misleading ad- 
vertising cases involving drugs or other commodities which “may be injurious 
to health.” 


2. Making post-office mail-fraud orders res judicata in FTC false and mislead- 


ing advertising cases, and similarly with respect to mail-fraud actions where 
FTC had taken the initial action. Among other things, this would prevent 
respondents against whom mail-fraud orders have been obtained from there- 
after using the objectionable advertising to solicit over-the-counter sales. It also 
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would avoid duplication of effort by the two agencies. This proposal would 
include conforming the provisions of relevant statutes concerning degree of 
proof. 
I would greatly appreciate having comments on these proposals. 
Sincerely yours, 
JOHN A. BLATNIK, 
Member Of Congress, Chairman. 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE SECRETARY, 
Washington, August 29, 1957. 
Hon. JoHn A. BLATNIK, 
Chairman, Legal and Monetary Affairs Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D.C. 


DeaR Mr. CHamrMan: You letter of August 23, 1957, referring to two legisla- 
tive proposals suggested to your subcommittee, has been brought to the Com- 
mission’s attention. Although the two proposals were among the possibilities 
considered by the Commission in reviewing the present need for new legisla- 
tion in the drug-advertising field, the Commission has given further considera- 
tion to the matter in accordance with your letter. 

Turning, first, to the proposal for shifting the burden of proof to the respond- 
ent in false and misleading advertising cases involving drugs or other com- 
modities which “may be injurious to health,” we should like to point out that 
shifting such burden in litigated cases would represent a decided departure 
from the recognized American judicial practice of requiring the proponent of 
alleged facts to carry the initial burden of proving a prima facie case. Also, 
any shifting of the burden of proof would not likely lessen the Commission’s bur- 
den in a proceeding, since evidence introduced by a respondent, if deemed to be 
countered by the attorney supporting the complaint. 

Such a result might more effectively be achieved, as was suggested during 
your subcommittee’s hearings, by legislation requiring advance Government 
approval of drug advertising. However, the Commission does not at this time 
see the need of such a high degree of Government regulation of the industry. 
Also, the volume of such advertising is considerable. 

The second proposal is that post office mail-fraud orders be made res judicata 
in Federal Trade Commission cases, and similarly with respect to mail-fraud 
actions where the Commission has taken the initial action. To the extent 
that this objective could be accomplished in a manner consistent with the 
constitutional requirements of due process, the procedure could only be effective 
if the parties, the drugs involved, the merits, and the issues are the same. Of 
course, the voluntary discontinuances presently obtained by both agencies in a 
large percentage of cases would not be res judicata. 

Other serious questions are posed by this suggestion. The Commission 
would be opposed to a requirement that the degree of proof in its cases conform 
to that required in post-office fraud cases which require proof of fraudulent 
intent. Also, the remedies sought by the two agencies are not the same. 

The objective sought by this second proposal might be accomplished by an 
enlargement of the post office’s authority to provide for concurrent juris- 
diction with the Commission in the field of drug advertising. We do not rec- 
ommend such legislation, and assume that the subcommittee will ascertain the 
Post Office Department’s views thereon. 

Assuming such concurrent jurisdiction to avoid duplication, it would, of 
course, be necessary for only one agency to take corrective action in a situa- 
tion involving a particular party, product, and advertising representations 
alleged to be false and misleading. However, as with the first proposal, the 
Commission believes that the application of increased manpower and product 
testing to enforcement of existing law might better solve the problem. 

3y direction of the Commission. 

Roeert M. Parrisu, Secretary. 
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ExHIsitT 17 


FEDERAL TRADE COMMISSION, 
Washington, September 4, 1957. 
Hon. JoHN A. BLATNIK, 
Chairman, Legal and Monetary Affairs Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D.C. 


DreAR Mr. CHAIRMAN: Transmitted herewith is a statement on the elapsed 
time in investigation and litigation of cases in the Federal Trade Commission. 
I would be pleased if you would have this short statement inserted in the record 
immediately following my testimony, which contains some partial informa- 
tion on elapsed time in casework. Accompanying this statement is a tabula- 
tion giving the time for various stages of progress through the Commission of 
the median case of the groups which were disposed of by Commission action. 
This information covers both the deceptive practice cases and the antimonopoly 
cases concluded in the fiscal years 1955, 1956, and 1957. 

Lam also transmitting photostats of sheets listing all deceptive practice cases 
disposed of by Coinmission order in fiscal years 1955, 1956, and 1957, with the 
dates on which each case moved to various stages with the elapsed time between 
stages. These lists conclude the information which your committee has re- 
quested the Federal Trade Commission to furnish. 

If I can be of further help to you or your committee, please do not hesitate 
to call on me. 

Sincerely yours, 
Stcurp ANDERSON, Commissioner. 
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Exursit 18 


WEIGHT REDUCING PRopUCTsS BARRED’ FroM MaILs BY Post Orrice DEPARTMENT 
(1955-57 ) 


Ametrin—Vegetable Products Co., 1955 
Appedrin—Chatham Health Products, 1955 
Appetake—Good Diet Shop, 1955 

Calono—W. H. Pilgrim & Co., Inc., 1955 

Calorie control plan—Pioneer Drug Co., Inc., 1956 
Clinex—Porter Pharmacal Corp., 1956 
Digest—Digest Pharmacal Corp., 1957 

Dropex—A. B. C. Health Foods, 1955 

Dropex Reducing Cocktail—Form Co., 1955 
Drop-wate—Cheer Co., 1955 

Fastabs—National Health Aids of Baltimore, Inc., 1955 
Formula X42—Drof Industries, 1957 
Haitie—Foodcure C., 1956 

Hundrex—Allegheny Pharmacal Corp., 1957 

K-26 Formula Chewing Gum Tabs—Vital Healthaids Co., 1955 
Kal—-X—Gum—Kal X Gum Co., 1955 

Kevo-Etts Tablets—George M. Bartlett, 1955 

Lokay Wafers—Lokay Products Co., 1955 

Lo-Wate Wafers—Lo-Wate Co., 1955 

Marina Rogers Combination—William T. Thompson Co., 1955 
Minalets—Minalet Laboratories, 1955 

ND 17—F isk Research Corp., 1957 

Nelson Reducing Plan—Nelson Products Co., 1955 
New Body-Beautiful Plan—Body Beautiful, 1955 
No Diet—North American Stevens Corp., 1957 
Poly-Ans—William T. Thompson Co., 1955 

Propex Tablets—Columbia Research Corp., 1957 
Protam—Protam Co., 1955 

Regimen—Wonder Drug Corp., 1957 

Shoo—Hobi, 1957 

Skimko—Lo-Calory Food Corp., 1955 

Slim Line Candy Wafers—Fleetwood Co., 1955 

Slim Line Concentrated Food Candy Wafers—Slim Line Co., 1956 
Slim-O, Magay Corp., 1955 

Slim-Passage—Topsall Products, 1955 

Slim Suit—Slim Suits Corp., 1957 

Slim Suit—Trim Slim Co., 1957 

Slim-Ties—Topsall Products Co., 1955 
Slim-Trim—Frances Denney, 1955 
Slim-X—National Brands, 1955 

Steam Bath Suit—Sampson Products Co., 1956 
Vibra Massage Slim-U-Lator—Stimulator Co., 1956 
Viva Tablets—Vala Sales, Inc., 1954 

Way-Less Capsultabs—-Walgreen Drug Stores, 1955 
Wonder Drug—North American Stevens Corp., 1957 








EXHIBIT 19 


STATEMENT OF THOMAS O’MALLEY, PRESIDENT, LIFE RESEARCH CORPORATION OF 
CuIcaco, ILL. 


Mr. Chairman and members of the committee, my name is Thomas O’Malley. 
I am president of Life Research Corporation of Chicago, Ill., a company that for 
the past 5 years has been engaged in the development, manufacture, and sale 
of nutritional food products, among them being a specially formulated food 
alternate known as Wey-Rite, designed to provide complete low-calorie nutrition 
to be used in weight reduction. 


2 Includes mail-fraud orders and affidavits of discontinuance. 
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At the outset, let me express my appreciation for the courtesy of this com- 
mittee in permitting me to make a statement for the record in connection with 
your investigation into the advertising, selling, and trade practices associated 
with the marketing of weight-reducing aids to the American public. As the 
head of a company engaged in this field, I have been seriously disturbed that the 
hearings, and the attendant newspaper publicity given these hearings, might 
conceivably give both your committee and the public a lopsided picture of all 
companies selling weight-reducing products. This concern has impelled mie to 
take this opportunity of making a statement in behalf of not only the ethical 
manufacturer of dietary products, but of my own company and its practices and 
experiences in this field which affects so large a proportion of the American public 
today. 

I have listened with a great deal of interest to your chairman, the various 
members of your committee, your counsel, and the numerous witnesses who have 
appeared before you up to the present time. I have likewise seen and read many 
of the advertisements that have been exhibited and am familiar with most of 
the products which your committe has analyzed and discussed. 

One of the unfortunate facts of our life and times is that the bad get all the 
headlines while the good seldom ever get mentioned in print until they appear 
in the obituary columns. I am afraid that this is as true of business concerns 
and products as well as of people. At this moment, the weight of evidence and 
opinion brought to the attention of your committee with respect to products 
manufactured and sold for the purpose of reducing might well give the impres- 
sion that all products in this field are frauds upon the public and that all ad- 
vertising of any weight-reducing product is misleading, deceptive, unfair, and 
often outright fraudulent. 

This picture, Mr. Chairman, is neither a true nor complete one because there 
are some products, made and sold by some companies, that are effective when 
used properly. These concerns, I am sure, have tried honestly and ethically 
to observe both a high standard of advertising as well as to produce a product 
for the overweight person that is the best that modern medical and biological 
science has yet been abel to devise. I sincerely believe our company has 
been a leader in this field and that our product is one that gives the kind of 
results the overweight person is looking for. I also believe that the work of 
your committee, coupled with strict enforcement of the truth-in-advertising 
features of our Federal laws, as well as strict policing of the food and drug 
regulations, will work not only to the benefit of the public, but to our company 
and companies of similar caliber. 

It might interest your committee to know something of the history and back- 
ground of our product, Wey-Rite weight-control food alternate, as a means of 
understanding some of the problems of creating and selling anything that might 
be used in the treatment of obesity. Commissioner Anderson, in his statement, 
indicates that the weight-control business at present comprises only a small 
segment of our economy, but at the same time it affects millions of Americans 
because of the growing emphasis on the dangers to health caused by overweight. 
All competent health authorities are agreed that excess weight is a threat to 
continued good health and, in many diseases and afflictions of the human body, 
is a serious danger to life itself. Medical and surgical men are daily con- 
fronted with the danger problem of overweight where their patients require 
treatment or surgery and these professional men, therefore, are particularly 
competent to comment on this phase of the American health picture. A number 
of these experts have supplied you with valuable and timely data in this im- 
portant health field. 

Proceeding on the sound medical premise, that, except for a small minority 
of obese people, overweight was simply caused by a greater caloric intake than 
the body needed for the production of heat, energy, and replacement values, the 
medical and pharmaceutical men responsible for the formulation of our Wey- 
Rite product set out to devise a drug-free combination of essential food elements 
that would provide a low-calorie meal, but which would also provide all neces- 
sary nutritional factors the body would require for efficient functioning. 

Their. additional goal for this low-calorie food was to so combine these es- 
sential food factors as to approximate the body’s needs for these elements on 
a day-to-day basis. Drugs and “stomach foolers” were deliberately bypassed 
in their research projects. 

Months of experimentation with various food elements followed. Hundreds of 
sample meals were fed to outpatients, overweight persons facing surgery, over- 
weights suffering from coronary, kidney, and other diseases, as well as to per- 
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sons who had no organic trouble, but were simply obese from sheer inability 
to “push away from the dinner table.” All these Wey-Rite meals and all the 
tests designed to find the very best low-calorie food combination for a reducing 
program were given under the close supervision of recognized medical men, 
most of them in active and intensive practice. These men convinced then, as 
they are now, that the only safe, sane way to lose weight must come from a 
lowered caloric intake which would not endanger normal body processes because 
such lowered intake was deficient in any of the essential food elements found 
by scientific research to be necessary in nutrition. 

It would take too much of your committee’s valued time to recite the complete 
history of the development of our Wey-Rite product. Let me say here, however, 
that it was expensive, time consuming, at times disheartening, but, in the long 
run, gratifying in its results. In the course of more than 3 years some 15 
million low-calorie Wey-Rite meals have been consumed by Americans anxious 
to regain healthful normal weight. Hundreds of case histories of patients 
under clinical supervision have been recorded, not only with respect to their 
weight loss through the use of our product, but with regard to their improve- 
ment in general health when following the weight-reduction program of using 
Wey-Rite instead of their ordinary diet or regular meals. All of these clinical 
case histories are a matter of record, and are authenticated by the medical men 
under whose supervision they were made. Many of these case histories have 
been the subject of scientific papers read before medical and scientific groups. 

The most recent paper on the use of Wey-Rite in the treatment of obesity, pre- 
pared by Drs. Oscar F. Davis, Albert Levine, Charles Meyer, Irving Forman, 
and Morris Finkel, and read before the Federation of American Societies for 
bixperimental Biology, described the results of using the Wey-Rite formula, and 
was given wide publicity by the American press. Your committee might be 
interested in the article on this scientific paper, which appeared in the Chicago 
Daily News under date of April 16, 1957, and I present the clipping herewith 
for your information. Another paper, by Dr. Charles A. Meyer of Chicago, has 
received widespread attention and I have here a résumé of some of the case 
histories taken from the hundreds of persons who accomplished unusual weight 
loss on the Wey-Rite formula taken under the clinical observation by Dr. 
Meyer and his assistants. These case histories are but a few on which the 
Meyer paper is based. 

Wey-Rite has also been given favorable recognition by many food and diet 
experts of important newspapers throughout the county, and I make this point, 
Mr. Chairman, only for the purpose of indicating that the ethical manufacturer 
of an effective product in the field of weight reducing is sometimes overlooked 
and forgotten in the furor caused by the advertising claims of some “get rich 
quick” promoters of “quack” and “miracle” reducing nostrums that have come 
to the attention of and are the subject of, this committee’s inquiry. 

During the past few days your committee has heard statements from medical 
authorities, business associations, and governmental executives concerning the 
growing problem of deceptive advertising, dangerous drugs and products, and 
misleading and fraudulent sales practices in connection with weight-reducing 
items. The chairman, in his opening statement yesterday morning, referred to 
the victimizing of millions of people by deceptive advertising, as a “racket.” 
We all know that any field promising profits of a substantial nature is quickly 
invaded by those more skilled in sharp practices than anything else, including 
scientific knowledge. 

Zack in the 1930's, when I had the privilege of service in your distinguished 
body, I listened to much debate on the various sections of the Food and Drug 
Act of 19388 then pending before Congress. I wondered then, as I do now, if 
there was any legislation the human mind could ever devise that would make 
“commonsense” either legislatively or humanly possible. I must confess that 
I can think of none now any more than I could then. And try as we might in 
our Own company research efforts, we have never found a way to put either 
“commonsense” or “will power” into our product or our packages, yet both of 
these human elements are the prime ingredients needed by any person seeking 
to lose excess pounds of fat. The best we have been able to do, so far, is to 
make the highest quality product scientific research has been able to devise, 
advertise it as ethically and fairly to the public as we know how, and hope 
that, in the long run, the public will be able to discern the true from the false 
in the desire to attain safe, drugless, and effective weight reduction. 

Life Research Corp. has spent thousands of dollars in research in the field 
of reducing products, plus many more thousands in advertising designed to both 
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sell our product and to educate the consumer that there is only scientific, safe, 
sound way to lose excess weight—and that is to consume less calories. And 
frankly, being a business organization, we have tried to convince them that Wey- 
Rite is the easiest, most pleasant and effective way to reduce their caliric intake, 
while trying to shed their extra weight. 

Public education, unfortunately, is a very expensive project for a business 
concern to engage in while at the same time trying to market its goods. And 
it is doubly expensive and difficult when it is being done against a smokescreen 
of advertising which attempts, through the skill of “word wizards” and “dic- 
tionary doctors,” to delude the American overweight person into believing that 
he can eat all and anything he wants and still lose weight through some miracle 
pill—statements we all know are downright untrue. Your committee’s attempts 
to clean up this unsavory situation not only benefits the public, but benefits 
manufacturers like ourselves, and you must be commended for your efforts by 
all ethical business concerns in this field. Our company heartily endorses these 
efforts and hopes that you will continue your good work. 

Though we have leaned backward in attempts to keep our advertising on the 
highest plane of ethical standards, it is possible, due to natural enthusiasm for 
one’s own product, to make a mistake now and then. But I want to emphasize 
that wherever a governmental regulatory agency has brought to our attention 
any sales statement that might be misconstrued or misinterpreted in the light of 
the existing laws or regulations, we have hastened to make appropriate correc- 
tions or revisions. 

And I want to say here that in more than 25 years of experience with govern- 
mental personnel charged with the policing of the Federal trade, food and drug 
and postal laws, I have never been confronted with any arbitrary, dictatorial, or 
unreasonable ultimatums or decisions from these officials. Now and then prob- 
lems have confronted us on which reasonable men might honestly differ, but 
I have always found the officials I have dealt with to be most cooperative in 
helping to find a solution that would be in the publie interest, both from the 
standpoint of the consumer and the company. It goes without saying that I 
have not always been pleased with some of the decisions affecting our business, 
but these men are doing a fine job in protecting the public with the tools they 
have. 

Listening to Commissioner Larrick this morning, I could not help but reeall 
the attempts of the 75th Congress to provide the Food and Drug Administration 
with legal weapons to protect the American public from dangerous products and 
deceptive advertising and selling practices. I recall that it was proposed that 
the advertising agency that prepared the advertisement and the newspaper or 
magazine thae printed it be held equally responsible under the law for any 
false or deceptive statements designed to promote the sale of food or drug 
products. At the time, this was considered too drastic @ provision, but, in 
retrospect and in the light of some of the information gathered by your commit 
tee, I wonder whether such a drastic provision might not effect a much-needed 
cleanup of some of the messy situations you see before you. After all, a law- 
yer is responsible both for his tactics and his statements in behalf of & cilent 
before the court, and is held to account unless he can clearly show that his 
client deceived him as to the true facts in the case 

Your committee has been most courteous in allowing me to present a state- 
ment and to express my personal opinion on the subject under investigation. 
Your chairman has indicated that the objective of your hearings is to suggest 
to the Congress strengthened or corrective legislation to end the abuses in the 
advertising and sale of certain types of products to the American public. Some 
suggestions have been made here that are most constructive and I do not know 
whether I can add anything more. At one time, back in 1938, when the present 
Food and Drug Act was under consideration by the House, it was suggested that 
the ultimate vendor to the public be held equally responsible with the maker 
for any false representations made for any product containing a drug that was 
sold over the counter. I do not know whether this is practical or possible, nor 
whether it lies in a field of law reserved to State or Federal jurisdiction. I give 
it to you only as one of the many suggestions made at that time. 

Such drastic laws might work an unnecessary hardship on the retail druggists, 
who, by and large, from my own direct experience with them, are honest, ethical, 
responsible, and conscientious professional men, but who are overworked and 
extremely busy, with thousands of items in their stores, with little time to 
inspect, analyze, or read the literature and labels of many of the products they 
are called upon to provide for their customers. The quick-profit, high-pressure 
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advertising and sales promotion sharpies that have gulled millions of overweight 
people into buying their “miracle” reducing nostrums have likewise deceived 
many fine, professionally ethical druggists into vending these misleadingly 
advertised remedies. 

I know one thing that I learned in the early days of my legislative experience, 
and that is, that while the postal laws effectively prevent many frauds on the 
public, these “use of the mails” regulations are of little value if the same fraud 
can be continued through an over-the-counter sale to the consumer. If danger- 
ous and fraudulent products for human consumption could find no outlet through 
our larger channels of retail trade, most of the problem facing your committee 
would be solved. 

Up to now, the public’s protection from the “fringe operator” has consisted 
of the doctor’s and druggist’s scientific knowledge of the ingredients and effects 
of the products they prescribe and sell. This protection, on an overall basis, 
has been excellent in an economy as complicated and growing as ours, with 
new drugs and drug products coming on the market almost hourly. 

My own experience convinces me that the average druggist does not know- 
ingly dispense a product he feels is dangerous or worthless for the use intended. 
Like the rest of us, he is human, busy, and can be “taken in” by the slick and 
tricky merchandising “experts” who infest any field where quick profits can be 
made from a gullible public. The old saying might be changed to read that 
if the retailers of many of these products were to investigate them before they 
would stock them for retail sale, most of the items your committee has com- 
plained about would never get started out of the back-alley factory or warehouse 
where they were concocted. 

Along the above line, I think my company was the first and only one manu- 
facturing a product designed to aid in the reduction of excess weight, to sponsor 
a series of nutritional information clinics for the retail druggist, so as to 
acquaint him with the truth about weight reducing and the complete facts about 
our own product, its uses, contents, clinical results, etc. This again is the hard 
and expensive way to sell any product, but we are doing it at considerable 
expense to combat the mass of misinformation about overweight that is deluging 
the public mind. 

Most of these educational meetings of ours have been held in cooperation with 
recognized druggist groups, and individual druggists have been happy to 
receive authentic and factual information on a subject that represents a tre- 
mendous market for them in the weight-reducing field. The high standard of 
professional ethics among our American druggists is, I am sure, indicated by 
their attendance at these gatherings and evidences their personal desire to sell 
their customers only safe, useful, and effective products, even where no pre- 
scription for the sale is required. I simply do not believe that the average 
family drugstore would sell many of the products that your committee has 
exhibited here if they were acquainted with all the facts as to their advertising 
claims and ingredients. It is unfortunate that your committee’s limited time 
and funds do not permit further hearings, if only for the public and business 
educational value of the disclosures that you have brought forth so far. 

Your courtesy in permitting me to make this statement impels me at the risk 
of imposing on your time, to accept your chairman’s invitation to make any 
suggestions as to what might help in the way of corrective legislation to protect 
the public. The following few thoughts have occurred to me while attending 
your meeting: 

1. That all products using any drug that might be dangerous, contain a warn- 
ing to the user that the said drug is dangerous if taken, either accidentally or 
knowingly, in dosages higher than the maximum daily usage recommended, 
whether the drug is taken directly or through the use of the product purchased. 

2. That advertisements referring to “clinically tested,” “medically approved,” 
“medically supervised tests” be deemed to be false unless backed up by reason- 
able evidence that the product so advertised was actually clinically tested under 
medical supervision and that the product itself was so tested and not some one 
or two of its ingredients. 

3. That where the product is simply an adjunct or supplementary aid to 
reducing and is not effective in itself for bringing about weight loss without 
the user following some diet program or lowered caloric intake, that the adver- 
tising and labeling so state clearly outside of the package, so that the customer 
knows that he or she is buying a diet or program. 

4. That where the term “now available without prescription” is used, the 
advertising clearly show the date when the drug became an open-market item, 
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and if it became so in only limited dosages, that the advertising state that larger 
dosages of the drug are still restricted by law. 

5. That representations made by salesmen, merchandising programs, brochures, 
ete., for the wholesale and retail trade, designed to induce the wholesaler and 
retailer to stock and sell the product to the consumer, where such representa- 
tions describe the product, its efficacy, ingredients, safety, etc., and not the selling 
plan, be considered a part of the consumer advertising, for the purpose of enfore- 
ing Federal trade, food and drug and postal laws and regulations. 

6. In conclusion, may I strongly recommend that your committee extend its 
investigation and open hearings to other parts of the country outside of Washing- 
ton. I firmly believe that in so doing, there will be great benefit to the public as 
well as the ethical manufacturers and retailers, especially in this field of weight 
reduction and dietary products. Thomas Burke’s admonition that “evil prospers 
only when good men do nothing,” still holds true, even in our economic society. 


(Attachment. ) 
[Chieago Daily News, April 16, 1957] 


At Last, It’s HERE—THE CAPSULE MEAL 
CHICAGO SCIENTISTS REPORT NEW COMPLETE FOOD CONCENTRATE 
By Arthur J. Snider, Daily News science writer 


You can take your meals in a glass of water with a new food concentrate re- 
ported by a Chicago group of scientists Tuesday to a meeting here. 

A few tablespoons of the powder provides all of the proteins, carbohydrates, and 
fat needed, together with essential minerals and vitamins. 

It need not be supplemented with any other food. 

The concentrate was introduced for adults who must have special diets because 
of high blood pressure, heart failure, cancer, obesity, or other conditions. 

But it is being used by normal persons as well, they pointed out. Some have 
been on it up to a year. 

The powder is superior to normal foods in the physicians can be certain the 
patient is getting the proper nutritional ingredients. 

“Of course, the patients miss the taste and appearance of natural foods,” one 
physician said, ‘“‘but they get used to the concentrate. It is very palatable.” 

Heart patients have been able to reduce the use of digitalis, and hypertension 
patients, of drug requirements, the scientists said. 

“In obesity, weight loss was profound,” they added. 

In the intestinal diseases, the product “was an effective source of food, well 
tolerated by these sensitive gastrointestinal tracts,” they said. 

The report was presented to the Federation of American Societies for Experi- 
mental Biology by Drs. Oscar F. Davis, Albert Levine, Charles Meyer, Irving 
Forman, and Morris Finkel. 

In another study, reported in the Conrad Hilton hotel, researchers found that 
eating before going to bed will help keep you warm in the wintertime. 

M. B. Kreider and E. R. Buskirk of the Environmental Protection Research 
Division, Quartermaster Research and Development Center, Natick, Mass., told of 
results on men sleeping in extreme cold. 

Usually, men sleeping in the cold will awaken frequently within a 3- to 5-hour 
period because of loss of body heat. 

By giving them food shortly before retiring, then measuring their body temper- 
ature during sleep, it was found the men did not awaken as often and did not 
have the discomfort associated with sleeping in the cold. 
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